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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TRIEBWASSER & KATZ, a partnership 
consisting of JONAH TRIEBWASSER 
and WILLIAM KATZ, 

Plaintiffs, 

-against- 
#6 Civ. 770 (omc) 

AMERICAN TELEPHONE & TELEGRAPH 
COMPANY, NEW YORK TELEPHONE 
COMPA’4Y and REUBEN H. DONNELLEY 
CORP SRATION, 


Defendants. 


RELEVANT DOCKET ENTRIES 
Filed complaint and issued summons. 

02-18-76 Filed pltffs' Order to Show Cause for a Temporary 
Restraining Order and Preliminary Injunction - 
that pltffs. post security in the sum of $19,000. 
Ret. 02-23-76 at 9:30 a.m. TENNEY, J. 

BEFORE CANNELLA, J. NON-JURY TRIAL BEGUN on Pre- 
liminary injunction and concluded. Judge's deci~ 
Sion - reserved. Both sides to submit briefs on 


02-24-76 by 4 P.M. 


Filed Order - pltff's motion for a preliminary in- 


junction is granted - the defts. are enjoined as 
indicated -- this matter will be set down for trial 


at the earliest date which is mutually convenient 


to the parties - the pltff. shall post a bond in 
the amount of $10,000. by 5:00 p.m., 2-26-76 - the 
Court will not grant a stay pending appeal - and 
findings of fact and conclusion of law as re- 
quired by Rule 52(a) FRCP will be filed shortly. 
So ordered - CANNELLA, J. (m/n) 

* * * 
Filed answering and supplemental affdvt. in sup- 
port of pltff's motion for a preliminary injunc- 
tion. 
Filed defts' affdvt. of Patrick F. Walsh in 
Opposition to pltffs' motion for a preliminary 
injunction. 

* * * 

02-27-76 Filed Opinion # 43959 -- for the reasons stated, 
the Court concludes that the pltffs have clearly 
shown serious questions going to the merits 
which are a fair ground for litigation, and a 
balance of hardships tipping decidedly in their 


favor. The foregoing constitute the Court's 


findings of fact and conclusions of law upon 


pitffs' application for a preliminary injunc- 
tion. Pltffs' motion for a preliminary injunc- 


tion is granted. So ordered - CANNELLA, J. {m/n) 


Filed Amended Order - that the Court's order 
dated 02-25-76 is amended as follows -- the am't 


of the bond to be posted by the pltff. is 


reduced from $10,000 to $5,000, and the dead- 


line for the posting of that bond is extended 
from 5:00 P.M. on 2-26 until 3:00 P.M. 2-27, 
1976. If a bond im the am't of $5,000 is not 
posted by that time, the preliminary injunction 
previously granted will automatically be dis- 
solved. So ordered - CANNELLA, J. (m/n) 
Filed Undertaking on Injunction imu the sum of 
$5,000.00 - National Surety Corp. 
* * * 
Filed Order -- that the firm of Cleary Gottlieb 
Steen & Hamilton are substituted for George E. 
Ashley as attys for defts AT&T and the R.H. 
Donnelly Corp. and that said firm is added as 
co-counsel with Mr. Ashley for the deft. N.Y. 
Telephone Co. So ordered - CANNELLA, J. (m/n) 
03-05-76 Filed defts: A notice of appeal to the USCA from 
the order granting pltff's motion for a prelimi- 
nary injunction, entered on 02-25-76 and modified 
on 02-26-76. Copy to: Brashich, Finley & Postel. 


Ent. 03-05-76. 
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UNITED STATES DISTRICT COURT 
FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


i — = - - — xX 


TRIEBWASSER & KATZ, a partnership 
consisting of JONAH TRIEBWASSER JUDGE CANNELLA 
and WILLIAM KATZ, 76 CIV. 770 


Plaintiff, : 


~against- SUMMONS 


ee 


AMERICAN TELEPHONE & TELEGRAPH COMPANY, 
NEW YORK TELEPHONE COMPANY and REUBEN 
H. DONNELLEY CORPORATION, : 


Defendants. : 


cel a a ad 


To the above named Defendant 

You are hereby summoned and required to serve upon 
BRASHICH, FINLEY AND POSTEL, plaintiff's attorney , whose address 
is 501 Madison Avenue, New York, New York 10022, an answer to the 
complaint which is herewith served upon you, within 20 days after 
service of this summons upon you, exclusive of the day of service. 
If you fail to do so, judgment by default will be taken against you 


for the relief demanded in the complaint. 


Raymond F. Burghardt 
Clerk of Court. 


s/ G. Harbison 


Deputy Clerk. 


[Seal of Court] 


Date: Feb 17, 1976 


MADISON AVENUE 
YORK. N.Y. 10022 


@) Plaza 5-1500 


AMERICAN TELEPHONE AND TELEGRAPH 
‘| COMPANY, NEW YORK, TELEPHONE COMPANY 
(| AND REUBEN H. DONNELLY CORPORATION 


| partnership having come into existence on or about December 
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UNITED STATES DISTRICT COURT 
SOUTHEMN DISTRICT OF NEW YORK 


TRIEBWASSER AND KATZ, a partnership 
consisting of JONAH TRIEBWASSER and 
WILLIAM KATZ, 

Plaintifé 


~against- 


Defendants. 


Plaintiff, TRIEBWASSER AND KATZ, by their attorneys, 


: BRASHICH, FINLEY and POSTEL, complaining of the defendants 


, respectfully alleges to this Court as follows: 


FIRST: Plaintiff, TRIEBWASSER AND KATZ, is a partner- 


., Ship existing by virtue of the law of the State of New York, and 


consists of one JONAH TRIEBWASSER and one WILLIAM KATZ, such 


A 
a 


I 1975, and such partnership maintaining its principal place of 
i business as Two West Forty-fifth Street, Borough of Manhattan, 
‘| City, County and State of New York, within the territorial 


| jurisdiction of this Court. 


SECOND: The defendant, AMFRICAN TELEPHONE AND 


ADIGON AVENUE 
VORK, N.Y. 10022 


2) PLaza 58-1500 


“egg 
6A 
TELEGRAPH COMPANY, hereinafter A.T.& T., is a corporation 


orginized and existing by virtue of the laws of the State 


of New York, which maintains its principal place of business 


(at 195 Broadway, Borough of Manhattan, City, County and State 


of New York, within the territorial jurisdiction of this 


Court. 


THIRD: Tne defendants, NEW YORK TELEPHONE COMPANY, 
iereinafter, NEW YORK TELCO, is a corporation organized and 


existing by virtue of the laws of the State of New York, 


which maintains its principal place of business at 1095 


Avenue of the Americas, Borough of Manhattan, City, County and 


' State of New York, and is upon information and belief, a wholly 
owned subsidiary and creature of the defendant, A.T.& T.. 

| Further, upon information and belief, the defendant NEW YORK 

‘| TELCO exists, is licensed by and is wholly controlled by an 

i agency of the State of New York to wit, the Public Service 


' Commission of the State of New York. 


FOURTH: The defendant, REUBEN H. DONNELLY CORPORATION, 


‘hereinafter DONNELLY, is the exclusive agent of defendant NEW 


YORK TELCO, and thus of defendant A.T.&T., and has been charged 


; with and who has exclusive right to sell Space, advertisements 


and listing in certain publications owned, published and 


disseminated by defendant NEW YORK TELCO, commonly known as 
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"THE YELLOW PAGES". The defendant DONNELLY is a corporation 
“existing by virtue and pursuant to the laws of the State of 
New York, and maintains its principal place of business at 
825 Third Avenue, Borough of Manhattan, City, County and State 


(of New York. 


FIFTH: The jurisdiction of this Court is respectfully 


‘invoked in accordance with title 28 U.S.c. 1331 (a) in that 
‘veh matter in controversy exceeds the sum of TEN THOUSAND 

($10,000.90) DOLLARS, exclusive of interest and costs and 

: further arises under the provision of title '5 U.8.C, 1 et 
Jurisdiction of this Court is further respectfully invoked 
| poet tO the provisions of title 28 U.S.C. 1343 in that 
 paebee in controversy arises pursuant to the provisions of 


{ 
af 


title 42 u,8.¢. 2983 et seq. 


AS AND FOR A FIRST DISTINCT CAUSE OF ACTION 


SIXTH: Plaintiff repeats and realleges each and 


ilevery allegation set forth in Paragraph FIRST through FIFTH 


|| inclusive, as if set forth hereat at length. 


SEVENTH: Plaintiff, TRIEBWASSER AND KATZ, at all 
imes herein mentioned was engaged in the business of a licensed 
|; Private investigator, having been duly issued said license 


‘pursuant to the provisions to article seven of the General 
RASHICH, FINLEY 
and POSTEL 
Di MADISON AVENUE 
W YORK. N.Y. 10022 


{212) PLaza S-1500 


‘we 8A a 
Business Law of the State of New York, said license having 
duly issued on or about January 14, 1976, bearing number 14986, 


oiring and terminating on or about January 13, 1978. 


EIGHTH: The plaintiff, TRIEBWASSER AND KATZ, elthear 
in its guise of a partnership, or prior to December 4, 1975 
in the individual capacitias of the partners, JONAH TRIEBWASSER 
ang WILLIAM KATZ, or in their prior business associations and 
dealings relative to private investigation have never been 
convicted of any crime, have never been arrested for any crime, 
been either in their individual capacities or 
of partners, been subject to any disciplinary 
proceedings, complaints, or inquires by either the Attorney 
ideparat Of the State of New York, the Attorney General of the 
United States, the Secretary of State of the State of New York, 
ithe Department of Consumer Affairs, or in fact have any complaint, 
inquiries, grievances or charges been lodged with the defendants 


iaG against the plaintiffs. 


NINTH: Ihe defendant NEW YORK TELCO is a corporation 


‘which is engaged in the business of providing telephone 


communication to the general public within the State of New York. 


Jn additional to its business of telephone communication, it also 
causes to be published two types of directories of its subscribers. 


Such directorics are published for clearly defined geographical 


ASHICH, FINLEY 
and POSTEL 

MADISON AVENUE 
YORK. N.Y. 1Uu02? 


92) Placa 5-100 


ASHICH, FINLEY 
and POSTEL 


MADISON AVENUE 


12) PLaza 58-1500 


YORK, N.Y. 10022 


areas, for example one of each for the five counties comprising 
the City of New York. The directories for each such 
distinct geographical area are one, a directory of all sub- 
scribers both commercial and residential, hereinafter "WHITE 
PAGES", and a direcotry of commercial subscribers which allows 
for and comprises in additional to such commercial listings, dis- 
play advertisements inserted therein, paid for by such commercial 
‘subscribers. The latter directory is commonly known as the 
"YELLOW PAGES". and at the sole and absolute discretion of the 
' defendant NEW YORK TELCO these may be bound separately from the 
WHITE PAGES, or in the alternative may be bound jointly with the 


‘WHITE PAGES. 


TENTH: The defendant NEW YORK TELCO has appointed 
as its sole and exclusive agent for the solicitation of 


' advertisment in the YELLOW PAGES the defendant DONNELLY. 


the plaintiff attempted to insert and to cause to be published 
ij a certain advertisement in the YELLOW PAGES to be published 

i Se the geographical area of the County of Queens. A true 
copy of such proposed advertisement is attached hereto as 
"EXHIBIT A. Such advertisement is not in controvention of any 
'appsicable civil or penal statute of either the State of New 


York or of the United States, and advertises and offers 


ELEVENTH: On or about the fourth day of February, 1976, 


‘ 


oe 10A _ 


rvices which are fully within the bounds of both propriety 


and legality. 


TWELFTH: The defendant DONNELLY, upon consultation 
with defendant NEW YORK TELCO, refused to permit such 
advertisament to be inserted within the said YELLOW PAGES 
for the County of Queens, objecting to and finding objection- 
«ble the following legend: "WE CAN DETECT AND REMOVE UNWANTED 
NUD LLLEGAL ELECTRONIC LISTENING DEVICES FROM YOUR TELEPHONES, 


anny oer 1 .T " 
HOME OR OFFICE. 


THIRTSENTH: Such refusal by defendants DONNELLY and 
NEW YORK TELCO was totally contrary to their promulgated and 
‘published terms and conditions for directory representation, 
and specifically paragrapt 15. A true copy of which is 


attached hereto and made part hereof as BRHIBET  B. 


FOURTEENTH: The defendants DONNELLY AND NEW YORK 


TELCO refused and rejected the plaintiff's advertisement 


icclying upon certain internal rules and regulations of defendant 


i WEW YORK TELCO, a true copy of such rules and regulations 


baing attached hereto and made part hereof as EXHIBIT C. 


FIFTHTEENTH: The defendant NEW YORK TELCO, as and 


for a service to its paying subscribers and clients provides 


RASHICH, FINLEY 
and POSTZL 

Di MADISON AVI NUF 
W YORK, N.Y. 10022 


(212) Plaza 5-1200 
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and POSTEL 
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electronic telephone security surveys, commonly known as 

"debugging". Such services are provided any subscriber of 

the defendant NEW YORK TELCO who requests the same. Such 

seivices are paid for by the general public under general 

overhead expenses and the defendant NEW YORK TELCO is reim- 
therefore by appropriate filings and schedules approved 


Public Service Commission of the State of New York. 


STATHENTH: The plaintiff, TRIEBWASSER AND KATZ, 
training and prior experience of its principals, 
JONAH TRIEBWASSER and WILLIAM KATZ, are experienced in and 
are avle to offer to the general public not only telephone 
security surveys, commonly known as "debugging", but are also 
able to detect other unwanted and illegal electroric listening 
idevices from telephones, homes or office and further 
furnish additional services such as Countermeasures Surveys 


‘and Inspections of premises and the like, which services are 


‘totally legal and in accordance with applicable, pertinent 


Civil and criminal statutes of the State of New York and the 


‘| United States. 


SEVENTEENTH: The defendant NEW YORK TELCO and 


';plaintiff TRIEBWASSER AND KATZ, in this area of services 


alone are offering to the general, at once, one identical 


service, to wit telephone security surveys, commonly 
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known as “debugging", while plaintiff is further able to 
sh additonal services which the defendant 
YORK TELCO will not or cannot provide the general 


public. 


EIGVUTEENTH: The defendant A.T.& T. ana the 
icfandant NEW YORK TELCO have confederated and conspired 
ether for the purpose of preventing any individual, firm 
or entity from centering on, advertising for or otherwise 
offering to the genzral public such telephone security 
surveys and have dene so by carefully and systemically 


controlling and restricting access to those advertising 


oi] 


media under their exclusive ownership and control, namely 


+ 


directories published by the defendant NEW YORK TELCO. 


That the defendants NEW YORK TELCO, A.T.6T. 
AND DONNELLY have confederated and conspired together to 
restrain the trade and commerce that the plaintiff wishes to 
engage in and inter-state commerce in that the telephone 
arvice and telephone directories are clearly disseminated 


in such inter-state commerce and whereby the effect of such 


discrimination is to preclude any competition and to allow 


a continuance of the de facto monopoly in this line of 


commecce now enjoyed by the defendants. 


ASHICH, FINLEY 
and POSTEL 
MADISON AvFrnt ty 


YORK, tH. ¥. tou7'2 


$2) Plata 5.1500 
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TWENTIETH: That the acts, complained of, of defendants 


A.T.& T., DONNELLY and NEW YORK TELCO have injured, destroyed 
and prevented competition and that the plaintiffs have sustained 
injuries as a result thereof in the sum of ONE MILLION 


'($1,000,000.00) DOLLARS. 
AS AND FOR A SECOND AND DISTINCT CAUSE OF ACTION 


TWENTIETH-FIRST: Plaintiff repeats and realleges 


each and every allegation set forth in .aragraphs FIRST 
ithrough TWENTIETH, inclusive of the complaint as if set out 
i 


in full hereat. 


4 TWENTIETH-SECOND: The defendant NEW YORK TELCO 
i 

Vexists by virtue of and pursua o license duly issuing 
i 

| £rom the State of New York in accordance with chapter 48 


iy 


‘of the Consolidated Laws, the Public Service Law. 
i! 


| TWENTY-THIRD: The defendant NEW YORK TELCO is 


‘ 
} 


Commission 7f the State of New York in accordance with 


| 

} 
‘| thus limited, licensed, and controlled by the Public Service 
ul 

i 

j 


| 


section 94 et seg. of the Public Service Law of the State 


if 
'-O£ New York. 


TWENTY-FOURTH: That withstanding the fact that 


HICH, FINLEY 
and POSTEL 

1 MADISON AVENUE 

IW YORK, N.Y. 10022 


212) PLaza 8.1800 


SHICH, FINLEY 

and POST! 
SON AVENUE 

YORK. N. Y. 10022 


——— 


it) PLaza 95-1500 


che defendant NEW YORK TELCO exists by the virute of and 
at the merey of the New York State Public Service Commission 
t Public Gexvice Commission has refused and has abrogated 
its power relative to anforcing, reviewing or in any way 
regulating the defendant NEW YORK TELCO's actions relative 
lication of and dissemination of the YELLOW PAGES. 
AWENTY-“PIFTH: Inter alia, this is an action for 


declavatory judgement and an injunction to 


tuether Ceprivacion under color of state law, regulation, 


custom oc usage of rights, priveleges and immunities secured 
fitth and fourteenth amendments to the 


Constitution oF the United States guaranteeing to all persons 


.sreeGom Of speech, due process of law and equal protection 


‘Of law. 


TWENTY-SIXTH: Defendants’ refusal to publish the 


‘plaintiff£'s advertisement is arbitrary and capricious and 


it. is an unwaranted intrusion in the right of free speech 


"in a publication which exists solely as a result of defendant 
/NEW YORK TELCO's license and grant of monopoly within the 


“jurisdiction of the State of New York of telephone services 


to the general public. 


TWENTY-SEVENTH: Defendant NEW YORK TELCO's refusal 


15A 


te publish and to accept plaintiff's advercisement, bosed 
oa arblerary, capricious and totally difierent standards 
than those sek For other industries, professions and 
bu3inesses, is a denia. rE ocess of law and equal 


protection of 


(WWESTY-HIGHTIH: Plaintif£ has been aggrieved by 
Gawieadants NW YORK TELCO, At s T., and DONNELLY's acts 
are a concairacy €6 deprive plaintiftt of its 
Comukitutlonslly quaranbaesd right of free soeech, dux 
ovess and equal protection, 


- 
£ roy 


Qo AMD: VOR A. STILE Ab STEN CAUSE OF ACTION 


TWENTY-NINTH: Plaintiff repeats and realleges 
each and every allegation set forth in paragraphs FIRST 
through GWENTY-EIGHTH, inclusive, as if sat forth hereat 


at length. 


THURTIELH: The agreement and conspiracy by and 
betwoan the defendants, DONNELLY, NEW YORK TELCO and A.T.ST. 
“ves For the sunmeee ak unlawfully interfering with the 
froa exercise of plaintiff's activity within the State of 


Naw York in offering for sale its services to the general 


RASHICH, FRILEY 
and POSTEL 

JADISON AV" NUE 

YORK, N.Y. 10022 


4412) PLAzA 53-1500 


RASHICH, FINLEY 
and POSTEL 
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puvlic and the Free pursuit in the State of New York 


by the plaintiff€ of its lawful business was restricted 


or prevented in violation of the general business law of 


of New York and ia particular a section 340 


THIRTY-FERST: the conspiracy and agreement to 
rescrain trade hereinabove referred to in this complaint 
in violation of the penal law of the State 


x 


1OLk and in particular of section 105.00 et seq. 


THIRTY-SECOND: The defendants did willfully 


und Naliciously confederate and conspire together, as 
arovesalid, and by reason thereof plaintiff has been totally 
eut Off from its primary method of advertising these 
services to the qeneral public and that the defendants 
continued refuse to allow plaintiff to use such advertising 
media by reason of the aforesaid conspiracy, combination 
end confederation. The defendants have informed plaintiff 
of saia combination, conspiracy and have further informed 
plaintL&£ that the purpose thereof was to eliminate the 
competition and to maintain the good corporate image of 

the detondants, so as to preclude any mantion of debugging 


ai telephone socurity sucveys to the general public 


resulting in great damage to plaintiff's business and 


is substantial loss of profits. 


THIR'TY-THIRD: The aforesaid acts of the defendants 
were malicious, wilfull and unlawful and without just 
' eause and were committed by the defendants with the intent, 
owes and object of preventing plaintiff from exercising 
its lawful trade and business, and for the purpose of 
interfering with plaintiff's business and were injurious 
to trade or commerce and unlawfully interfered with the 
free exercise, of plaintiff, of its marketing and sales of 
services in this state, and for the purpose of unlawfully : 


and improperly eliminating the competition of plaintiff. 


THIRTY-FOURTH: The plaintiff is without adequate 


~ remeay at law, and wrongful acts of the defendants herein 


: are continuing, and the defendants threaten to continue the 


same. 


WHEREFOR, the plaintiff demands judgement on the 
| first and distinct cause of action as follows; judgement in 
: the sum of ONE MILLION ($1,000,000. 60) DOLLARS on the 

| Ramaqes sustained, together with trouble damages tn the 

sum of THREE MILLION ($3,000,000.00) DOLLARS, together 


: with appropriate attornerys' fees in the sum of TWO HUNDRED 


18A ~ 


Akb FIFTY ($250,000.00) THOUSAND DOLLARS, together with an 
order if the Court so finds to be just and equitable in the 
‘circumstances directing the defendant NEW YORK TELEPHONE 
COMPANY in divesting itself of that portion of its business 
-as is reflected by and known as the Yellow Pages; on the 
second and distinct cause of action, plaintiff demands 
“judgement in the sum of ONE MILLION ($1,000,000.00) DOLLARS 
i together with an injunction mandating the defendant NEW 
“YORK TELEPHONE CCMPANY accept, publish, and disseminate 
plaintiff's preferred advertisement in any and all of the 
. Yellow Pages controlled, maintained and published by 
’ @efendant NEW YORK TELEPHONE COMPANY and defendant AMERICAN 
| ‘—PELEPHONE AND TELEGRAPH COMPANY; and on the third and 
al utadee cause of action damages in the sum of ONE MILLION 
. ($1,000,000.00) DOLLARS together with an injunction against 
+ the defendants preventing the restraint of trade, conspiracy 
ere unlawful practises complained of; ang on all three causes 


1 of action appropriate costs, ai chuvcomsnke interest and such 


other and further release as to this Court may seem just and 


ii proper in the circumstances. 


i: Dated: New York, New York 

ii February 13, 1976. Very truly yours, 

- BRASHICH, FINLEY & POSTEL 
Attorneys for Plaintiff 


By: | ba . 

-DEYAN RANKO BRASHICH 

A member of the Firm 
501 Madison Avenue 
New York, New York 10022 
212- 755-1500 
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INVESTIGATORS - PRIVATE 


1 There are Federal and State Laws relative to the invasion of privacy by 
wiretapping and using equipment to eavesdrop. The advertising of devices 

primarily useful for the surreptitious interception of wire or oral communications 
is specifically prohibited by Federal Statute. 


In keeping with the spirit of the law and our continuous concern for the privacy 
of communication, the following revised policy is adopted effective with 
Rockiand 7/72 issue Downstate and Upstate with Utica, 11/72 issue (Sales close 


8-11-72). 


A GENERAL POLICY 

pease: whether by text or illustration, may not state or imoly that wire 
tapping or eavesdropping is performed by the advertiser or that he has available 

equipment or devices for such purposes, This policy has always been inter - 

preted as prohibiting not only advertising of wiretapping and eavesdropping 

devices and services but also so-called debugging advertising (i.e., edvertising 

stating or implying devices or services will be provided for the detection and 
removal of wiretaps and eavesdropping ''bugs") since those who can debug also 

generally possess, or the public believes they possess, the capability to 

bug and wiretap. 


Names containing words that would not be acceptable in text are limited to SRL or 
RL. They may mot be used as "list also'' names or as names in text. 


Some advertisements considered as a whole will be completely unacceptable 
although every phrase, separately considered, may meet the requirements of this 
policy. This is because things are omitted that should be said, or because 
advertisements are designed or Ad aa in such ways (e.g., through tllustrations, 
graphic of engemes =) OV Sl 2c: Of type) as to iced the reader into belicving that 
wiretapping, eavesdropping or debugging devices or services are available. 


\. . . 
lf a salesman nt an advertisement falls into this category, he 
t 


sponsible for referring it to Directory Standards. 


Wichita the framework Of this eeneral ool: i : t necessary to cover 
following two specific areas becaus i 


(For an illustrative list of acceptable and une<ceptable phrases 


ee NELECTRONIC, ELECTRIC’ “HODERH! AND SIMILAR AMBIGUQUS WORDS OR 
The use of < os S0cn ay Uflectronic’, “Elcatric’ electro", 
Pelect rants an ee as odern Aidst', ‘Latest Devices", "Scientific Met he eae 
“Technical Equipmenc", ee Equipment'! may imply, and coulit.readily be 
understood by directory users to imply that wiretapping, bugainas cavesdropping 
or debugging equipment is employed or is available. 

(cont'd next Page) 
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ESTIGATORS-PRIVATE (Cont'd) 


Consequently, these words or phrases may not be used in copy unless they 
qualified with additional, specific descriptive information that seats 
discloses that a purpose ether then wiretapping, ie eave 
debugqing is being advertised, 


dre 


sdropping or 


Names containing words that would not be acceptable in text are limited to SRL 
or BL, Phey may not be usedvas “List, alse" names oF as. nanes in text. 
If advertising not covered by the above is submitted and there is 
as to whether the re 

Standards. 


a question 
gulation applies, the case should be referred to Directory 


Z RECORDERS, RECORDINGS 

There are ae few instances where the mention of specific equipment, even though 
qualified, may still imply, or be readily understood by directory users 
to mean that wiretapping, eavesdropping or debugging services ore being 
provided by the advertiser or that such equipment is available from hin. This 
would include, for example, mention of such devices as recorders. While a 
recorder may be a component of an acceptable service, its role is normally so 
Minor or Obvious as not to warrant its being mentioned in the advertisement, 
Accordingly, in such instances calling attention to such recording equipment or 
service serves no useful purpose and could be readily understood by directory 
users to mean that Le bua uke eavesdropping or the like is fnvolved. Thera- 
fore, references to “recorders''; “recordings of similar statements are not 
acceptable regardless of how qualified. 

Names containing words that would not be acceptable in. text are limited to SRL 
orn. dhey may not be used as "list also” names or as names in text 


If advertising not cavered by the above is submitted and there is a 


question as 
to whether the regulation applies, the case should be referred to Directory 
Standards. 


B EXAMPLES OF UNACCEPTABLE AND ACCEPTABLE STATEMENTS 
ae { 


NOTE: The following exemoles are illustrative and do not constitute a conplete 
fist, Any copy rot on the list should be scrutinized carefully to be sure it 
meets the intent of our policy. 


UNACCEPTABLE ACCEPTABLE 
ELECTRONIC ELECTRONIC BURGLAR ALARMS 
ELECTRONIC (EQUIP.) (DEVICES) ELECTRONIC FIRE ALARMS 
ELECTRIC ELECTRONIC SECUR? TY Orhan 
aarp A Ce FOR PREVENTION GF SHOFLIF 
ELECT : QU: 


FILCCTRONIC 
aes 


~ 
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b EXAMPLES OF UNACCEPTABLE AND ACCEPTABLE ‘STATEMERTS (cont'd) 


NOrE: The same principles apply to words such as, "MODERN, "UP-TO-DATE", 
NLATEST™.. MSCLENTIF IC™, “TECHRICAL” as apply to the examples shown for 
MELECTRONIC', 


UNACCEPTABLE ACCEPTABLE 
BUGGHIG, BUGGING DEVICES, BUGS 
BUGS DETECTED 

CONVERSATIONS REPI 


.ONUl f 
COUNTER MEASURES (ESPIONAGE) UNDERCOVER WORK 
AVESDROPPING DEVICES (SERVICE) 

es 


EAVESDROPPING DEVICES DETECTED \ 

INTRUSION DEvtCES DETECTED i 

LISTENING DEviCES (SERVICE) 

RECORDERS, RECORDINGS PHOTOGRAPHS 

SECRET EQUIP. (AIDS) (SERVICE) 

SECURITY EOUL PMENT SECURITY PATROLS, LIE DETECTION 
TESTS 

SURVEILLANCE EQUIP. SURVEILLANCE, COMPLETE CRIME 
LABORATORY, CLOSED CIRCUIT TV, 
SHADOWING, STAKE OUTS, TALLING, 
TRALLING 

TAPE RECORDERS (RECORDINGS) EVIDENCE FOR COURT 

TRAUNSMETTING DEVICES (TRANSM!ITTERS) 

TRANSHLTTING DEVICES DETECTED 

*VOLCE PRIVACY ; 


1 | No mention may be made of divorce work nor may the word family appear in 
copy. The following may be used: 


Personal Investigations Domestic Troubles 
Domestic Investigations Matrimonial Matters 


dit Advertising may not state or imply that the services of the advertiser 
are offered on a contingent or percentage basis or that the advertiser's fee 
is dependent in any way on the resuit achieved, e.g., 


UNACCEPTABLE ACCEPTABLE 


ho Charge lf We Fail Free Consultation 
Ask About Our Conditional Guarantee 
(or eny reference to guarentee or warranty) . 
roe Depends Upon Results 
Lower Rate |7 Not Fully Satisfied 


Rétes Cont hagent Usen Success 


hones containing words. or staterents (not ecceptable as text are limited ta Skt 
or RL (without EL). 
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INVESTIGATORS - PRIVATE (cont'd 


References, stated or implied, the availability of an attorney sere not 
pried, 620... 
UNACCEPTABLE 


Directed by An Attorney 
Attorney on Staff 
Counselor at Law Available 
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UNITED STATES DISTRICT COURT JUDGE CANNEL 


SOUTHEHKN DISTRICT OF NEW YORK 


iy dete 2 i a) 


TRIEBWASSER & KATZ, a partnership 
consisting of JONAH TRIEBWASSER DOCKET NUMBER 
and WILLIAM KATZ, 


Piaintiffs, ORDER TO SHOW CAUSE 
FOR A TEMPORARY RESTRATN- 
-azainst- ING ORDER AND PRELIMINARY 
INJUNCTION __ a 
AMERICAN TELEPHONE & TELEGRAPH weer nm 
COMPANY, NEW YORK TELEPHONE COMPANY 
and REUBEN H. DONNELLEY CORPORATION. 


Defendants. 


This cause came on to be heard upon the motion of 
BRASHICH, FINLEY AND POSTEL, attorneys for the plaintiff by 
DEYAN RANKO BRASHICH, ESQUIRE, for a preliminary injunction 
against the Defendants, and a temporary restraining order pursuant 


to Rule 65 of the Federal Rules of Civil Procedure, on the filed 


complaint and on the affidavit of JONAH TRIEBWASSER duly verified 


the 13th day of February, 1976, and all of the prior pleadings 
and proceedings heretofore had herein, and it further appearing 
to the satisfaction of this Court that the defendants and their 
agents, servants and/or employees are proceeding to publish 
certain books known as "The Yellow Pages" for the metropolitan 
New York area and it appearing that the acts of the defendants 
and their agents, servants and/or employees will irreparably 


injure and sorely prejudice and harm plaintiff, and upon due and 


SHICH, FINLEY 
nd POSTEL 


ORK, N.Y. 10922 


a) Phazra 535-1500 


oral telephonic notice to the defendants NEW YORK TELEPHONE, 

at telephone number 395-2121; REUBEN Il. DONNELLEY CORPORATION, 
at telephone number 972-8500; and AMERICAN TELEPHONE & TELEGRAPH 
COMPANY, at telephone number 393-9800 on February py LOG at 


O'eélock in the forenodn of that day, 1U..2s 


ORDERED, that the defendants and/or their attorneys 


show cause before this Court at the United States Courthouse, 


Foley Square, New York, New York in Room /Oo/on the 22> 4aay 


OC FO 


of February, 1976. \at, 07° =—...0' Clock in the ; See of that 
day or as soon thereafter as counsel may be heard why an order 
should not be made and fashioned enjoining the said defendants, 
their agents, servants and/or employees pursuant to Rule 65 of 
the Federal Rules of Civil Procedure from in any way proceeding 
with or effecting the publishing of any and all of the Yellow 
Pages for the metropolitan New York area, pending the hearing, 
trial and judement of this Court in Che within action, and for 
such other and further relief as to this Court may seem just 


and proper in the premises; and it is 


FURTHER ORDERED, that the defendants, their agents, 
servants and/or employees be and the same are hereby temporarily 
restrained from in any way proceeding with or effecting the 
publishing of any and all of the Yellow Pages for the metropoli- 
tan New York area pending the hearing of the within motion; 


And it is 


ASHICH, FINLEY 
and POSSEL 


MADISON AVIN(GE 
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FURTHER ORDERED that plaintiff post security in the 
a“ \“ b, a a a | Ps j ne 4 
6 f2 00 wouw gv Fe runny fo / } °b, 


F- ftes eae 248 he 
sun of $/7% Z06 cand it is 
‘ 


FURTHER ORDERED, that personal service of a copy of 
this order together with the papers hereto attached on th? 
/ YORK TELEPHONE COMPANY, at 1095 Avenue of the 


Americas, New York, New York; REUBEN H. DONNELLEY CORPC2ATICH, 


at 825 Third Avenue, New York, New York; and AMERICAN TELEPHONE 


& TELEGRAPH COMPANY, at 195 Broadway, New York, New York, on 


; Ge ag 
or before the jo Gay Of February, L976 ‘Dy $m. of that day, 


be deemed good and sufficient service hereof. 


DATED: New York, New York 
February 18, 1976 
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ISSUED AT 


UNITED STATES DISTRICT JUDGE 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TRLEBWASSER & a partnership NOCKET NUMBER 
consisting of JONAH TRIEBWASSER 
and WILLIAM KATZ, 
AFFIDAVIT IN SUPPORT 
Plaintiffs, OF RULE 65 MOTION FOR 
A TEMPORARY RESTRAINING 
-against- ORDER AND FOR A PRELIMI- 
NARY INJUNCTION cae 
AMERICAN TELEPHONE & TELEGRAPH 
COMPANY, NEW YORK TELEPHONE COMPANY 
and REUBEN H. DONNELLEY CORPORATION, 


Defendants. 


---- -x 


STATE OF NEW YORK 


) 
) ss. 
) 


COUNTY OF NEW YORK 


JONAH TRIEBWASSER, being first duly sworn, deposes 
and says: 
I am a partner in the firm of TRIEBWASSER & KATZ, 
a partnership existing pursuant to and by virtue of the laws 
of the State of New York. The partnership maintains its princi- 
pal place ef business at Two West 45th Street, New York, New 


York, within the territorial jurisdiction of this Court. 


The partnership consists of your deponent and WILLIAM 
KAT“ and is a duly licensed private investigation firm which is 
controlled, regulated and licensed by the Department of State of 


the State of New York. It has all of the powers, privileges, 


ASHICH, FINLEY 
and POSTEL 
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and obligations allowed it under New York law, as well as all of 


the restrictions imposed by the applicable provisions of the 


New York State statute relative to private investigators. 


This affidavit is being made in support of the plain- 
tif—’s instant application for a temporary restraining order, a 
preliminary injunction and other assorted relief. All of the 
facts recited in the instant affidavit are from your deponent's 


personal knowledg 


The basic issues relating to this controversy are as 
follows: Through education, and my prior experience with certain 
agencies of the criminal justice System of the State of New York, 
I have obtained training and education in the field of electronic 
Surveillance. Since {f am no longer associated with any agency 
of the criminal justice system, and since I am presently employed 

@ 
in my capacity of a licensed private investigator, I desire to 
place in use my earlier experience. I desire to advertise and 
to make available to the general public, for appropriate compensa- 
tion, of course, my experience in checking and otherwise ascer- 
taining whether or not any premises are being electronically 
surveilled. In common parlance and in the Vernacular, this is 


known as "debugging", 


I wish to first specifically advise this Court that 


such endeavors, debugging, are totally leral endeavors for a 


private investigator. Of course, the contrary thereof, "bugging" 
or other illegal electronic listening devices and surveillance 
equipment is highly illegal. Ln pornt tof tack. inonder te 
obtain a private investigator's license certain statements under 
oath have to be made to the Department of State as is set forth 


tn EXHIBIT "1" attached hereto, a copy of the application: for 


a private investigator's license to the Department of State. 


Subsequent to our entering into the business of private. 
investigators, we caused an advertisement to be prepared and 
sought to have the same inserted in various yellow pages of the 
New York Telephone Company. A copy of the proposed severbieene ce: 
is attached hereto as EXHIBIT "2". It is clear that the proposed. 


, adverlisemeit was one which wou:d provide individuals services 


which were fully within the bounds of law and not illegal. It 


is clear that this form of advertisement, and the actual words 


used therein, is acceptable to other telephone companies. 


Attached hereto and made part hereof collectively as EXHIBIT 


"3"' are photocopies of the Ann Arbor, Northern Virginia and 


Maryland suburban telephone books which allow and have in fact 


accepted advertisements from subscribers which specifically 


offer debugging and the seeking out of unwanted and illegal 


electronic listening devices from telephones and premises. 


; 


We have, as stated above, prepared a proposed advertise- 
WICH, FINLEY 
nd POST2L ment and thereafter sought to insert the same in the appropriate 
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_ re 31A on as 


yellow page volumes of the defendant NEW YORK TELEPHONE CCMPANY 
for the New York metropolitan area. The defendant NEW YORK 
TELEPHCNE COMPANY uses as its sole and exclusive agent for the 
sale of its yellow page advertising the defendant REUBEN If. 
DONNELLEY CORPORATION. Said defendant REUBEN If. DONNELLEY 
CORPORATION has a Standard contract the pertinent provision 
thereof, relative to refusal of advertising, is as follows: 


"The Company reserves the right to restrict 

or refuse advertising for such periods of time 
as the Company in its sole discretion may deter- 
mine where (a) in the sole judgment of the 
Company the units of advertising ordered by 

the Applicant contain willfully false state- 
ments, willfully serve to mislead directory 
users as to the Applicant's method or place 

of operation or violate city, state or federal 
regulations or rulings or (b) the Company had 
directory complaints from directory users and/ 
or city, state or federal regulatory agencies 
which in the sole judgment of the Company indi- 
cate the Applicant is engaging in unethical 
business practices." 


Now the plaintiff has never had any complaints as 
against it and has never made any willful false statements 
or has never violated city, state or federal regulations or 
rulings. Notwithstanding this state of facts, the proposed 


advertisement was rejected by the defendant NEW YORK TELEPHONE 


COMPANY and by the defendant REUBEN H. DONNELLEY CORPORATION, 


The defendant, NEW YORK TELEPHONE COMPANY, has 


internal regulations pertaining ty directory advertising of 


ASHICH, FINLEY wiretapping and eavesdropping devices and services. Attached 
and POSTEL 
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hereto and made part hereof is 


a true copy of the latest rules 
and regulations, which we submit are arbitrary and capricious 


and preclude us from advertising totally legitimate services. 


It 1S apparently the position of the defendants, 
NiW YORK TELEPHONE COMPANY and REUBEN H. DONNELLEY CCRPORATION, 
that asserting that one may prevent crime, ipso facto means 


that one can also commit a crime. 


We submit that were the yellow pages and the defendants 
totally private enterprises, they could easily refuse any and all 


advertisement as they see fit. 


However, the defendants are acting under color of 


state Law inasmuch as they are a monopoly controlled and existing 


which by virtue of state law. No competition may be had and the 


Public Service Commission of the State of New York is the 


governmental agency which grants the defendant its licenses and 


sets its rates. 


As an aside, the Public Service Commission 


does not exercise any powers over the defendants relative to 


the publication of the yellow pages or the solicitation for 


advertisements contained therein, except that it mandates that 


any individual who has a business listing may request an upon 


such request the telephone company must insert that listing in 


Che yellow paces. 


SHICH, FINLEY 
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We respectfully submit that the defendants are not 
simple private enterprises such as newspapers. In point of 
fact, the NEW YORK TELEPIIONE COMPANY, REUBEN H. DONNELLIY 
CORPORATION and the AMERICAN TELEPHONE & TELEGRAPH COMPANY 
are more like a broadcasting entity which exists solely by 
virtue of either state or federal licensing power. In effect, 
the public has entrusted telecommunication and its appurtenances 
such as the yellow pages to the state government, which has in 
turn entrusted the medium of telecommunications and its appurten-. 
ances such as the yellow pages, on behalf of the public, to a 
specific state regulated monopoly. Without state government 
assignment of this license, there would be a multitude of 
competing entities and thus state regulations have allocated 
a scarce physical resource to an entity which is protected by 


the state. 


Thy in fact is thus then state action and cognizable 


under the Civil Rights Act of 1871. 


It is thus clear that the defendants, acting under 
color of state law, custom or usage are denying plaintiff the 
exercise of free speech under the First Amendment to the Consti-- 
tution, and that such acts of the defendants be in fact repug- 


nant thereto. 


NSHICH, FINLEY 
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It is further submitted that the defendants' acts are 
of such a nature as to be termed arbitrary and capricious. In 
the present instance, defendants' acts are totally contrary to 
the promulgated rules and regulations of its agent, the defendant 

NUBEN H. DONNELLEY CORPORATION. It is further submitted that 
the internal rules of the defendant NEW YORK TELEPHONE COMPANY 
are in fact arbitrary and capricious and deprive the plaintiff 


of his rights of free expression and speech. 


Pinally, it is te be noted, that allegedly and supposed- 
ly the defendant NEW YORK TELEPHONE COMPANY, performs the very 


same services that the plaintiff seeks to provide to the general 


public. Refusing to allow the plaintiff to advertise its services, 


it is submitted, is unfair competition and a restraint of trade. 


It is clear that the temporary restraining order and 
the preliminary injunction will in no way act as against the 
interests of the NEW YORK TELEPHONE COMPANY or REUBEN Hl. 
DONNELLEY CORPORATION. At best the: motion for a preliminary 
injunction will be heard within a period of ten days and that 


no harm will befall the defendants. 


However, the fact that the plaintiff will be unable 
to be included in the new listings of the defendants will have 
tremendous financial repercussions, and the gains which the 


plaintiff could have had, and income derived therefrom, would be 


In effect Lost. 


This 1S the first application for the relief sought 
herein and no other application has been made either to this 


Court or to any other Court of competent jurisdicticn. 


WHEREPORE, your deponent respectfully prays that an 
appropriate order be made and fashioned granting the relief of 
a temporary restraining order, and a preliminary injunction 
in due course, and for such other and further relief as to this 


Court may seem just and proper in the circumstances. 


ANA A Aone 


Sworn to and subscribed 
before me this day 
Of Pebruary, 1976. 


NOTARY PORLIC 
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Have you ever installed any (a) inicrophones? 3 0b) roam recorders? 


_i(¢) lupe machines and/or recorders? 
oe aad) clectronic cd: ces. or mechani: 


for whom, when, where. 


? 


ima OF recording device? _ yes, stale 


tanyon? ever ade the inscdlutions mentioned ia question “4 on your behalf or at your direction or und 


eC your supervison? 
_.-—..._.- If yes, sive name and address of such person and when and where done. 


APPLICANT — PLEASE SIGN TIHS AFFIRMATION: 


lsubseribe end afd, under the poniutios of perjury, Chat the statements nade in this application (including statements 
ade in aay acvompanyine poples) have been exsiained by me and to the best of ny Knowledse and beticfare tee and correct. 
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Includes separate alphabeti 
Also includes separate alphabetical lists for: 


Ann 


\ 
: 

1 
3 
¢ 
¢ 
bd 


-Oher NMutinn'’s Oftith !ietata the Tutuatancn'. 


107% 


ere 


ty 151-4545 


769-4507 
991 6166 
668-6510 


OOUHOES 


- 11-0115 


sjement 
433-1661 
PAOSESSIAG SERVICE 
perittal Dissertations & 
is Work Done 
Y Church AvArb.. 159-4507 
(See Advertisement Page 375) 


ly Control Equipmant & Syifains, 


EHXMEASURE SEGURITY——-—' 


P > ve 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


TRIEBWASSER & KATZ, a partnership 
consisting of Jonah Triebwasser and 
William Katz, 
Plaintiffs, 

V. 
AMERICAN TELEPHONE & TELEGRAPH CO. , 
NEW YORK TELEPHONE COMPANY and 
REUBEN H. DONNELLEY CORP., 


Defendants. 


Before 


HON. CHARLES H. TENNEY, District Judge 


New York, New York 
February 17, 1976 
4:15 p.m. 


Appearances 


BRASHICH FINLEY & POSTEL, Esqs. 
Attorneys for Plaintiffs and Moving Party 
501 Madison Avenue 
New York, New York 

By: DEYAN BRASHICH, Esq., of Counsel 


GEORGE E. ASHLEY, Esa. , 
Attorney for Defendants New York Telephone and 
Reuben H. Donnelley Corp. 
By: PATRICK F. WALSH, Esq., of Counsel 
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MR. BRASHICH: We have given the other defend- 


ant, American Telephone & Telegraph Company, telephonic 
notice at two o'clock this afternoon, your Honor. 

MR. WALSH: With your Honor's permission, as I 
have suggested to counsel for the movant, before coming 
in, if he is entitled to any-reliefin this proceeding on 
the temporary - restraining order, Judge, he will be en- 
titled to that as against the two defendants who are repre- 
Sented by me here today. 

It is those defendants in whose directories, I 
understand, he wishes to have certain advertisements pub- 
lished, your Honor. 

THE COURT: Donnelley publishes the Yellow Pages? 

MR. WALSH: It is an agent for a displaced 
principal, New York Telephone. It is a sales representa- 
tive. It is the New York Telephone Company. 

THE COURT: When are they going to be printed? 

MR. WALSH: Your Honor, the listing is for :-what I 
understand to be--and I have not, with respect to the 
Plaintiff's attorney or the movant's attorney, had an 
opportunity to review all the papers~-I believe it is the 
Queens Directory that is involvea in the application. 

MR. BRASIICH: That is correct, your Honor, and 


thereafter, in a short Span of time, ad seriatim, other 


SOUTHERN DISTKICT COURT REPORTERS, US COURTHOUSE 


. Lee ee ee ee a 
TET TOT, TET TCE IE 


me :mg [3] 
telephone directories will be closed out for the Metropoli- 
tan area. 

I do not have a time reference or time schedule 
when the advertisements may no longer be placed with the 
defendant Donnelley, 

MR. WALSH: Your Honor, it is my understanding 
frem a discussion held with my client over the telephone 
this afternoon, and XY have a representative for my client 
here, that the Queens Directory, the Yellow Pages, your 
Honor, the listings for that directory were closed as of 
January 30 of this year, and that they are now in the midst 
Of composition for printing purposes, your Honor. 

MR. BRASHICH: While they may have been closed, 
my clients have had continuing discussions with the same 
Mr. Bennett who is pr*sent in the court until finally it 
was determined last ween that they would not be allowed to 
have their ad run as it was proposed, so as of last week, 
the ad could have been inserted and further, I am given to 
understand thet since the actual Pages of type have not 
been locked into place, they still can be inserted today. 

MR. WALSH: I have Mr. Bennett here, your 
Honor, and it is my understanding from my conversations 


with him that any alteration in the cenmosition schedule 


at this time would in and of itself independently of the 
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actual publication of it-- this is a very close time pro- 
ceeding, it is a very demanding procedure to put it to- 
gether and it is one in which any disruption can indeed 
prove costly for my clients. 

MR. BRASHICH: It would mean a maiter of exist- 
ence for my clients, who have just started a new enter- 


prise. 


The defendants, through Mr. Bennett,, have allayed 


| 
their fears and have entered into discussions to see settee 
or not this particular advertisement wovid be accepted, 
and when the due date was past, it was only ther that they 
asserted their right to refuse this advertisement. . 

To now say that it would be costly to have one 
page changed slightly when my clients have acted i: goo? 
faith, I think is unwarranted. 

MR. WALSH: Your Honor, we have a situation 
here where the plaintiff is seeking a temporary restrain- 
ing order and advises the Court at this time that evidently 
his client's life's stake is at issue here. 

I don't question his belief along those lines, 
Judge, but there is more than that required, I respect- 
fully submit, to restrain the publication of this directory, 


which is, as I understand it, the relief that is being 


sought or to require us to require New York Telephone 
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3 An item of its business, your Honor, which as 
a 4 the plaintiff correctly notes in that portion of the 

5 papers that I have gotten, is not an element of its busi- 
6 ness, of New York Telephone Company's business; the pub- 
7 lication of ads in the Yellow Pages, your Honor, is not 
8 subject to regulation by the Public Service Commission in 
9 New York. 
10 Here is a publisher which is publishing a volume 
11 and the issue is whether or not that publisher -- 
12 THE COURT: Does it through itself or through 

~ 13 any of its agents render this debugging? There is some 

ay 14 talk that maybe this action in controlling a publication 
15 might have some antitrust implications. 


MR. BRASHTICH; The New York Telephone Company 


does provide those specific services which would be com- 


monly known as debuqging, that is to Say, that if you 


individual over to your office or your home and would check 


out just the instrument itself to find out whether there 


is any hard wired bugging device on it. 


It does not provide any other services such as 


room Sweeps, aS was-- I am looking at the great seal. be- 


hind your Honor-- as was in the Warsaw Embassy of the 


19 would call New York Telephone Company, they would send an 
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United States. It does not provide that other type of 
service. But it does provide the service of having some- 
one come into your office and check to see whether or 

not your phone is bugged, 

It is compensated through its general overhead 
charges and rates that it files with the Public Service 
Commission of the State of New York. 

However, through its publication, which is the 
only media through which an individual could possibly get 
a competitor, they have closed out this media to the plain-~ 
tiffs here or to anybody else who would seek to offer their 
Own wares and services to the general public. 

MR. WALSH: Your Honor, I am not prepared -- I 
did not come here today prepared to answer such an anti- 
trust allegation. 

THE COURT: I know. I didn't Expect you to. All 
I wanted to say is there is a ghost of an antitrust -- 

MR. WALSH: With respect to that, I think 
counsel's own statements of his point is a response to it. 
To my knowledge, and again I qualify that very seriously, 
your Honor, to my knowledge that is not a profitable or 


a promoted item of business of the New York Telephone 


Company. Again, that's strictly through my own knowledge, 


your Honor. 
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I would believe, based on my limited experience 
and exposure to these matters, that such services might 
be provided incident to the rendition of telephone service 
which we are rendering, of course, under our tariffs with 
the cn nee Commission. 

THE COURT: How long has this matter been going 
On between you people? 

MR. BRASHICH: Your Honor, I believe it started 
approximately three and a half tc four weeks ago. 

THE COURT: When was the complaint filed? 

MR. BRASHICH: The complaint was filed this 
afternoon, your Honor. 

The denial to the request to insert the ad came 
last week, your Honor. 

THE COURT: Judge Cann lla is away and he will 
be back on Monday. 


MR. BRASHICK: I am sorry, I did not catch 


THE COURT: Judce Cannella is away, to whom the 


case is assigned. I am merely sitting as an emergency 


judqe. 
My sole concern is whether I should enter a 
temporary restraining order until Monday. 


MR. WALSH: If I may be heard very briefly on 
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that point, your Honor. I have dealt with a number of 
cases such as this brought across the street, your Honor, 
in the state court. Most recently, your Honor, if I may, 
and I will furnish a copy to the attorney for the plain- 
tiff -- if I may furnish the bench with a copy -- most 
recenely, your Honor, in October of this year, I got the 
decision which is now being given Judge Tenney from Mr. 
Justice Hellman in the State Supreme Court of New York. 

In that case, your Honor, we faced many of the 
Same allegations of irreparable harm and many of the 
allegations relating to our control of our directories 
as we do in this case. 

We have in the standard order, your Honor, 
which the applicant for a Yellow Pages ad or Yellow Pages 
service signs and the very item in question is attached 
as an exhibit in the complaint, your Honor, 

In Paragraph 12 it recites that "the company, “ 
meaning the Telephone Company, reserves the right -- and 
I am skipping a few intermediate paragraphs, your Honor, 
or intermediate words--"to alter any representation in 
order to make it conform with the Standards and practices 
governing the printing of telephone directories published 


by the company." 


In this case, your Henor, we do have -- this 
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wasn't something we thought up three weeks ago -- this 
isa long-standing practice of New York Telephone Company 
relating to the type of listing that's involved in this 
case -- having to do essentially with electronic eaves- 
dropping or the prevention or sweeps of electronic eaves- 
dropping. 

A copy of that standard,or published standard 
of New York Telephonc Company was, I believe, from a copy 
of a letter I have here, your Honor, mailed to a principal 


of the plaintiff on February 10 Of 1976. 


MR. bRASHICH: I believe it is Exhibit B at- 


tached to the complaint, your Honor. 

MR. WALSH: In any event, your Honor, may I 
respectfully point up to the Court that the New York 
courts have consistently upheld the validity of the limit- 
ing terms and pr: visions or the contract terms and provi- 
sions which appear on the reverse side of an application 
for Yellow Pages listing. It is incorporated directly 
on the signature page, your Honor, when the applicant 
for Yellow Pages listing makes his application subject 
to the terms and conditions printed on the reverse side 
of the application. 

MR. BRASHICH: Your Honor, if I could respond 


to that -- well -- counsel is basically saying that the 
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. State courts have allowed in other decisions the Telephone 
3 Company to change its listing or change its advertisement. 
4 I have no cavil with that particular position. What I 
5 do have is a cavil as to the Situation where the Telephone 
6 Company, while rendering the very same services to its 
7 subscribers, whether they be profitable or not, prevents 
6 my clients from advertising their services and their wares. 
, We are not here trying to advertise something 
10 | Which is illegal. In fact, my client is also licensed 
11 by the state and is a licensed private investigator. 
12 One of my clients was formerly with Maurice-- 
13 THE COURT: I am really not in a position to 
ca Pass on the merits. I am in a positionto set it down 
15 returnable. All I have before me is an application for 
18 an order to show cause. Make it returnable on Monday. 
17 


Judge Cannella will be here. 


He is going to have to 


decide the case one way or the other, 


Now I take it the problem is with the Yellow 


Book for Queens -- 


si MR. BRASHICH: That is correct, your Honor, 

2 whether the actual pages will be locked in. They are not 

23 at this point. : 

aA THE COURT: What damage does the Telephone Company 
25 


or Donnelley or whatever it may be suffer 


by a four or five- 
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2 day delay? 

S MR. BRASHICH: I submit none, your Honor. 

4 THE COURT: What is the type of bond you are 
5 prepared to post? 

6 MR. WALSH: Your Honor, may I point out in that 
7 connection, that Mr. Bennett, who is here for my client 
8 today, provided me with an affidavit in that case, your 
§ Honor, the decision in the Martino case, which I handed 
10 up to the Court a moment ago. 

li THE COURT: Well, that's distinguishable, 

12 MR. WALSH: Your Honor, in wv: ms of your bond 
13 inquiry, he pointed up in his affidavit at that time, 

14 


which he is prepared, I believe, to reaffirm today, that 


| 
| 
15 the cost to the New York Telephone Company to produce 
the Yellow Pages directory for the Borough of Queens, New 


York, amounts to some $3 million, that the revenues -- 


THE COURT: 


I am not talking about the cost. 


19 I am talking about the four days' delay in distributing 


or completing it. 


MR. BRASHICH: Setting type. 


THE COURT: That's all I am talking about. 


MR. WALSH: I understand that, your Honor. 


22 
23 
2A I give you that figure only as some idea of the general 
25 


scope of the project. I am only trying to point up to 
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9 the Court it is not a minor project, the publication of 

3 this. . 
s A substantial bond is in order if indeed your 

5 Honor will in these circumstances absent, I respectfully 

6 Submit to Judge Tenney, any showing other than a statement 

: of irreparable harm to a plaintiff who has available to it 

8 newspapers, the media, and a great variety of other avenues 

9 of advertising that do not come under the control of the 

10 New York Telephone Company. 

1 We only seek in this case, your Honor, to con- 

2 trol the publication of our own directory and if indeed | [i 
13 | We are stopped at every step of the way Ly somebody who 

14 does not like the way we require it has to be entered. 
15 THE COURT: If I don't enjoin any further-- 

16 MR. BRASHICH: May + coves a compromise? 

7 THE COURT: Wait a minute. If I don't enter 

18 a temporary restraining order, it may cost you more than 
19 if I do enter a temporary veateatning order. It might 
20 be a question of undoing what you have been doing. 

I don't know what Judge Cannella would do in 


MR. WALSH: 


Doesn't this impress you as a case 


where money damages would be an appropriate demand or an 


appropriate remedy for a plaintiff to seek? 
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MR. BRASHICH: Mr. Walsh, had we an ongoing 


business with a past history that we could point to, then 


I would say yes, publish your Yellow Pages, and I will 
seek my damages in court. 

However, as the papers specifically set “Orth, 
this is a new and fledgling enterprise with no history as 
to its past experience and therefore the Court would not 
allow the issue of damages to go to the jury. 

However, I suggest a compromise, You are in 


the process of locking in the papers. Leave a quarter-page 


ad or a eighth-of-a~-page ad, whatever the size that is 


necessary for the proposed ad that is attached to the 
moving papers, and leave that varticular page blank with 
one-quarter of that page blank. 

If the Court finds ih our favor, fine and good, 
we will insert our ad in that one page. 

It the Court finds against us, we will still 
insert our ad in that particular page without the repre- 
nensihble or horriole words to which you object. 

THE COURT: That sounds reasonable to me. 

MR. WALSII: I cannot make that commitment on 
a voluntary basis. 

THE COURT: All you are being prohibited by 


the temporary restraining order is the effecting procedure 
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It seems to me you can do anything else you want 
short of actually disseminating this publication. Now, 
so far as running the risk of maybe having to undo some- 
thing if Judge Cannella rules in favor of the plaintiff 
here, possibly what this gentleman suggests is a way that . 
might sort of alleviate the problem. 

MR. WALSH: Your Honor, again, I have been here 
attempting to explain the basis upon which our refusal to 
publish in the manner requested by plaintiff, why we did 
what we did. Essentially because -- essentially it 
is because it is our directory and we have a standard which 
we believe is a reasonable and proper one to avoid the dis- 
semination of possibly misleading information. 

THE COURT: Judge Cannella may thoroughly agree. 


MR. WALSH: Your Honor, I only point that up 


in terms of what I have attempted to show on behalf of 


my client, your Honor. 

THE COURT: I think you have shown it. But 
it still doesn't -- the thing that troubles me a little 
here, the fact that to a limited extent, you are infringing 
on the right of a potential competitor to render a service 
which has antitrust implications, and I don't know whether 


Judge Cannella is going to feel that way or whether he is 
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They are only talking about four or five days. 

I will make it returnable before him on Monday. And I 
will include a temporary restraining order, but I think 
that some bond should be posted because there seems to be 
some damage by the four or five days' delay. 

I can't determine what it would be but I 
put $10,000 -- 

MR. BRASHICH;: May we have by tomorrow 
ten o'clock to file the bond, your Honor? 

THE COURT: Yes. 

MR. BRASHICH: Thank you, sir. 

THE COURT: Now, that will be returnable 
he wants it at 9:30. That will be on the 23rd of February- 
returnable, Room 1001, February 23, 1976, at 9:00 a.m.; 
provided for service of these papers. 

MR. BRASHICH: I will serve AT&T and if counsel 
will accept service on behalf of Telephone and Donnelley - 

MR. WALSH: Of the motion papers? 

MR. BRASHICH: Of the motion papers and the 
summons and complaint. I have already asked the marshal 
to serve. 

MR. WALSH: I have no problem with accepting on 


behalf of Donnelley and New York Telephone the motion 
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papers and the complaint. 

THE COURT: Well, make it then before the 18th 
Of  February=— by 1:00) aam. that day. 

MR. BRASHICH: I was wondering, your Honor -- 
I have just posed to opposing counsel whether or not there 
is a possibility of receiving the reply papers by Friday 
afternoon at the close of day. Someone else from my 
office will have to handle this matter on Monday since I 
am stheduled for a murder trial in Southern Jersey on 
Monday morning, so in order to be able to prepare any reply 


papers, and to get one of my partners familiarized with 


this case, I was wondering whether I could ask the Court 
for a direction by Friday. 

MR. WALSH: Your Honor, I can oniy represent to 
counsel and the Court that, I will certainly do my best. 


I have technical people to line up on such things as 


the competing aspects or the competition aspects of plain- 


tiff's papers and so on. 


THE COURT: I appreciate that. 


MR. WALSH: Dwihd do the best 2 can. 


THE COURT: I am sure Judge Cannella is not going 


to decide it unless he has got papers referrable and has had 


a chance to look at the papers. So it is to everybody's 


advantage if they want to get a rapid determination of this 


to bring the papers in. 
Rk ke % 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TRIEBWASSER & KATZ, a partnership 
consisting of JONAH TRIEBWASSER 76 Civ... 770 
and WILLIAM KATZ, 


Plaintiffs, 


- against - 
AMERICAN TELEPHONE & TELEGRAPH 
COMPANY, NEW YORK TELEPHONE COMPANY 
and REUBEN H. DONNELLEY CORPORATION, 


Defendants. 


STATE OF NEW YORK  ) 
COUNTY OF NEW YORK )_ SS.: 


PATRICK F, WALSH, being duly sworn, depcses and says: 
1. I am an attorney associated with George E. Ashley, 
attorney for the defendants and each of them in the within action. 


IT am personally familiar with the matters hereinafter set forth. 


2. I make this affidavit and submit the accompanying 


affidavits of James R. Bennett and William F. McGarty, both 


sworn to February 20, 1976, in opposition to the plaintiffs' 


motion for a preliminary injunction which would restrain defer- 


dants from proceeding with the publication of forthcoming 


classified Yellow Pages directories for the New York Metropolitan 


| area, pending resolution of plaintiffs' various claims. 


3. A review of the plaintiff's moving papers and 
complaint, and of the matters set forth in response thereto in 
the aforementioned opposing affidavits of James R. Bennett and 
William F. McGarty, leaves no room for doubt but that the 
plaintiffs’ claims are totally without merit and that the complaint 
should he dismissed. I respectfully request, at this time, 
therefore, that at the hearing on the motion for a oreliminary 
injunction, the Court also consider the merits, or lack thereof, 
of plaintiffs' case and dismiss this action in its enticety. 

4, The constitutional, Statutory and antitrust claims 
made by the plaintiffs are shown in the defendants’ affidavits 
and in the accompanying memorandum of law to have no ba<is in 
fact or in law. As such, plaintiffs' purported federal claims 
are not cognizable by this Court. Those remaining claims which 
plaintiffs premise upon state law and submit to this Court on 
principles of pendent jurisdiction are premised on the identical 
groundless factual allegations, and should likewise be dismissed. 

5. The matters set forth in the accompanying affidavit 
of James R. Bennett and in Point I of defendants' memorandum of 
law insure that there is absolutely no basis for the issuance of 


a preliminary injunction in this case. Plaintiffs are unable 


to meet or satisfy any of the governing criteria for the issuance 
of such extraordinary relief. Most particularly the indicated 
sources reflect that on any balancing of hardships criterion, the 
plaintiffs' motion must fail. In effect, we deal in this case 

| with two individual plaintiffs who seek to restrain, impede and 
otherwise disrupt the publication of classified telephone direct- 
ories in a way that would cause many millions of dollars in losses 
to the defendant publisher and would, more importantly, have ex- 
tremely adverse affects on the many thousands of advertisers whose 
perfectly appropriate listings are scheduled for publication in 
those directories and upon the public at large in the New York 
Metropolitan area who utilize the Yellow Pages as a source of 
useful in ‘ormation. 

6. Plaintiffs' proposed advertisement, which con- 
tains a representation of plaintiffs' capability to detcct and 
remove electronic listening devices from telephones, homes and 
offices, does not satisfy the publishing defendants’ standards 
for Yellow Pages advertising. It was, accordingly, rejected 
by the defendant in question for the reasons furnished by that 
defendant to the plaintiffs, namely, that in keeping with the 


spirit and requirements of law and with the continuous concern 


of New York Telephone Company ("Telco") for privacy of communica- 


tion, advertising text or illustration submitted for publication 


in Telco's Y:llow Pages directories may not state or imply that 
wire tapping or eavesdropping services or equipment are available, © 
nor will Telco accept so-called "debugging" advertising, since 


Telco believes, as to large segments of the public, that those 


who have the capability to "debug" ca also furnish wire tapping 


and eavesdropping services and equipment. 

7. The standards so applied by Telco are neither 
unreasonable, arbitrary or capricious, as demonstrated in the 
accompanying affidavits of James R. Bennett and in the defendants’ 
memorandum of law. Telco's concern for privacy of communication 
and its desire to honor the spirit as well as the letter of state 
and federal laws restraining electronic and other eavesdropping 
activities, is an entirely appropriate policy, particularly in 
this day and age. The plaintiffs' free speach and antitrust attac 
| on that policy, a policy which is uniformly applied by Telco, 
is shown in defendants' opposing affidavits and memorandum to be 
entirely without merit. 

8. This litigation involves principles of private 
contract law, and does not involve any "state action" of the 
detendants. Plaintiffs submitted a signed application for listing 


in the defendant Telco‘s Yellow Pages directory. A copy of the 
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signed application is hereto annexed as Exhibit A. The conditions 
governing that application, conditions to which plaintiffs also 
agreed, include Telco's reservation of its right to alter any 
| proposed listing or advertisement in order to insure its propriety 
| under Telco's standards an... practices governing the printing of 
classified telephone directories. There are no eonstitutional 
or antitrust issues involved in this case. For all the reasons 
set forth in the accompanying memorandum of law, the contract 
issues involved in this case must be decided in favor of the 
' defendants. 

9. The consequences to Telco, its Yellow Pages 
advertisers, and the public, in the event that a preliminary in- 


| junction is improvidently granted to plaintiffs, would be enormous 


in terms of dollars, inconvenience, and potential liability 


exposure. In the accompanying affidavit of James R. Bennett 
and in the accompanying memorandum of law, at Point VI, defendants 
have, by reference to the factual data and to governing law, 
demonstrated that an appropriate bond upon issuance of such an 
injunction in this case would be not less than $15 million. 

10. The imaginative efforts of the plaintiffs to 


make, literally, a ‘federal case" out of a simple contract dispute 


-— & 


should not be rewarded by this Court. The Court should recognize 


this case for what it is, deny injunctive relief, and dismiss Che 


complaint in its entirety. 
WHEREFORE, the within motion of plaintiffs for a 
preliminary injunction should in all respects be denied and the 


complaint should be dismissed, and in the event that a preliminary 


of $15 million should be fixed by the Court. 


| 
| injunction does issue on plaintiffs' motion, an injunction bond 
Sworn to before me this 


ab day of February, 1976. Patrick F. Walsh 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TRIEBWASSER & KATZ, a partnership 76 Civ. 776 
consisting of JONAH TRIEBWASSER and (Judge Cannella) 
WILLIAM KATZ, 
Plaintiffs, AFFIDAVIT IN OPPOSITION 
TO PLAINTIFFS' MOTION 
- against - FOR TEMPORARY RFESTRAIN- 
ING ORDER AND PRELIMIN- 
AMERICAN TELEPHONE AND TELEGRAPH ARY INJUNCTION. 
COMPANY, NEW YORK TELEPHONE COMPANY, 
and REUBEN H. DONNELLEY CORPORATION, 
Defendants. 
STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) SS.: 
JAMES R. BENNETT, being duly sworn, deposes and says: 
1. I am employed by defendant NEW YORK TFLEPHONE COMPANY 
("Telco") as Directory Supervisor-Field Operations. I have been 
employed by it for some fifteen (15) years, during 12 of which 
my work has been involved with the publication of Telco's 
alphabetical and classified telephone directories. I have 
occupied my present position with Telco for two years. in my. 
capacity, I am personally familiar with the publication by Telco 


of its classified or "Yellow Pages" directories, with the stand- 


ards and practices of Telco governing the printing of such 


ciassified directories and with the elaborate mechanics and 


procedures involved in the assembly, preparation and the forward- 


ing of information for such publication. 


2. I have personal knowledge of the matters herein- 
after set forth except where I have specifically indicated my 
statement to be made upon information and belief, and in such 
instances the source of my information and the grounds for my 
belief are the books and records of Telco and conversations had 
by me with Telco's employees. I make this affidavit in opposition 
to the pending Motion of the plaintiffs herein for a temporary 
restraining order and a preliminary injunction seekina to restraizc 
Telco from proceeding with the publication o* its yet unpublished 
classified directories for the metropolitan New York area and 
seeking further to require Telco to accept and to publish plain- 
tiffs' proposed advertisement in the form desired by plaintiffs. 

The Yellow Pages 

3. Defendant Telco is the owner and publisher of 
certain classified d:rectories. Included among these are classi- 
fied telephone directories published separately for each of the 
five New York boroughs, excluding Staten Island, which latter 
classified directory is bound together with the alphabetical 
(White Pages) directory for that borough, as well as for the 
other surburban counties in the metropolitan New York area. 

4. It is my understanding, and I am so advised by 
counsel and verily I believe,that Telco in connection with its 
publication of classified (Yellow Pages) telephone directories 
is not engaged in a public utility enterprise and is not regulateé 


in its "Yellow Pages" activities by the Public Service Commission 


of the State of New York,which in all other respects regulates 


every aspect of telephone service. It is further my understand- 
ing that in its publication of Yellow Pages directories, Telco is 
essentially involved in a private enterprise publication activityv.. 
The alphabetical or White Pages telephone directories published 

by Telco are so published as an adjunct to or indeed as part and 
parcel of telephone service to Telco subscribers, and has as its 
main purpose the furnishing to Telco subscribers of telephone 
number service. In this connection it should be noted that 

Telco does, in its Yellow Pages directories, furnish without 
charge = listing in the Yellow Pages, under the appropriate head- 


ing, for its business subscribers. In large part, however, the 


classified or Yellow Pages directories are devoted to the publica- 


tion of paid listings and advertisements. 

5. The defendant Reuben H. Donnelley Corporation is 
authorized by Telco to solicit units of representation in 
classified telephone directories published by Telco in the metro- 
politan New York area, but is not authorized to agree to insert 
or publish the units ordered, or to bind Telco in any manner not 
expressly provided for in the Order for Directory Representation 
submitted by the subscriber or advertiser who seeks a paid listing. 
or Ad in the Yellow Pages. Reuben H. Donnelley Corporation, 
upon information and belief, is widely known in the metropolitan 


New York area to be a Telco agent for this purpose. 


6. Publication of a classified telephone directory is a 
long, involved, and extremely demanding process. There are verv 
few printing companies in the United States with facilities 
extensive or adequate enough to print and bind the directories 
published by Telco. As a result, the enormous job of collectinc, 
collating, composing and printing such telephone directories is 
done cn a very exact, detailed and demanding schedule. Firm 
dates for the printing of any directory are established two years 
in advance. The classified telephone directories for each of 
New York's five boroughs and for the surrounding suburban counties 
are printed, generaliy, once a year. These directories are 
printed by R. R. Donnelley & Sons, Co. (no connecticn with 
Reuben H. Donnelley Corporation), a company whose offices are 
located in Chicago, Illinois, and whose printing facilities for 
the publication of most of Telco'’s telephone directories, includire 
those for the metropolitan New York area,is located in Lancaster, 
Pennslyvania. This company prints approximately one hundred 
telephone directories during the course of a year, for five 
separate and distinct telephone companies. The complexities and 
associa ed commitments defined by “his printer's press schedule 
require that . particular Yellow Pages or classified directory 
be published during the time allotted for its print ine. or not 


at all. In other words, if the forthcoming classified directories 
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for such counties as the Bronx and Queens are not published 
during the press time -— allotted by the printer for their 
publication, there will be no 1976-77 Yellow Pages for these 
counties. 
7. ‘The following data, giving estimated figures for the 
forthcoming 1976-77 publication,is respectfully submitted for the 
purpose of apprising this Court as to the physical and financial 
scope of classified directory publication. 
; 8. It should be noted with respect to the information 
which follows that the figures are approximations and that the 
Manhattan and Staten Island classified directories have already 


been printed and delivered. 


Display Cost to 
Borough Copies Pages Ads Listings Produce 


Manhattan 1,354,000 2,060 5,456 258,100 $7,568,000 
Brooklyn 1,172,000 976 3,113 110,200 3,189,000 


Bronx 614,000 628 2,495 54,400 1,491,900 
Queens 1,028,000 1,164 3,731 101,961 3,055,000 
St.Island 230,000 446 2,094 21,900 610,000 


As is evident from these figures, we deal here with a massive 


project which I have very conservatively estimated to cost 


approximately $16,000,000.00. Actual and anticipated revenues 
to New York Telephone Company from the sale of advertising in 


the indicated directories would, of course, substantially exceed 


the costs of publication. Classified directories do generate 


revenues, which are reported to the governing regulatory authori- 
ties and which serve to offset the overall costs of providing 
telephone service to the vast number of Telco subscribers in the 
State of New York. 

9. The foregoing data for just the five boroughs of New 
York, which does not include an additional quarter million 
listings for the suburban counties north of the City and in lLonc 
Island, provides a clear indication of the number of business 
subscribers who, we reasonably expect, are counting upon having 
their listing published in forthcoming classified Ce ae 
I respectfully urge the Court's attention to these numbers for 
purposes of its comparison with the claimed rights and allega- 
tions of prejudice advanced in this action by two individual 
Plaintiffs. Untold thousands of classified directory users woulé 
also be unquestionably damaged by the Court's enjoining publica- 
tion of forthcoming classified directories. Finally, and not 
without significance,is the tremendous harm which Telco would 
suffer in the event that a preliminary injunction is issued as 
requested by plsintiffs. Telco would face the loss of potentially 
thousands of classified directory customers who might, during the 
one year period of unavailability of a classified directory for 
their respective areas, transfer their advertising dollars to 


other classified directories or to other advertising media. 


This loss of revenues by Telco would unquestionably be reflected 
in future rate filings made by the New York Telephone Company with 
the Public Service Commission of the State of New York. Failure 
or inability to publish the directories might also expose Te)co 


to many millions of dollars statutory credits which might become 


payable to the classified directory subscribers in the event of 


non-publication, 


10. I have set forth above some of the details involved 


in the demanding printing schedule which governs publication of 
Yellow Pages directories by Telco. Because of the Tigidity of 
the printing schedule there is a correspondingly rigid and 
demanding schedule for assembly, collation and composition of 
the advertisement listings prior, indeed LOng prior, to the 


actual printing date. Interference with or obstruction of that 


pre-printing process schedule obviously creates a serious risk 
that the printing deadline might not be met or, perhaps worse, 
that a poorly composed work product might result. It is for 
these obvious reasons that closing dates for the acceptance of 
listings are established and that additional pre-printing dead- 


lines are also required. The period immediately preceding and 


following the closing date for acceptance of directory advertis- 


ing is the busiest time of the year for directory personnel, who 


are faced with the massive task of collation and composition as 


aforesaid and faced as well with the problem of insuring that all 


proposed advertisements are in compliance with the various 


applicable directory standards. In summary, it can not be 


deadlines. 


| 
| 
remotely suggested that Telco has a great deal of flexibility i 
| ll. R. R. Donnelley & Sons Company is one of the few 


in terms of time throughout the period leading up to the printing 


printers large enough, as stated above, to print Telco's direc- 


tories, and for various mechanical reasons it would be practicaliv 


impossible to transfer the printing of these directories to 
another printer. Telco's Yellow Pages are compiled by means of 
a cold-composition process. A film negative is furnished to the 
printer from which curved printing plates are produced. The 
printing process must be compatible to the type of film negative 
produced by Telco's photo-composition equipment. 

12. As set forth above, the 1976 classified directories 
for Manhattan and Staten Island have already been printed. 
Delivery of the Manhattan Yellow Pages was begun on January 26, 
1976, and this directory was obviously printed prior to that date. 


Printing and delivery of the Staten Island classified directory 


was completed even earlier. The Telco's classified directory 


for the Bronx, which will contain almost 55,000 listings, is 
scheduled for printing during the period March 1, 1976 through 


March 9, 1976. That schedule is not subject to change. The 


printing deadlines for the remaining metropolitan area counties 
will follow shortly on those fixed for the Bronx. The temporary 
restraining order entered by Judge Tenney on February 17, 1976, 
will, unless dissolved and vacated at this time, pose a very 
real hazard to the meeting of these deadlines. A much more 
serious hazard, of enormous dimensions, would be created by this 


Court's granting the requested preliminary injunction. 


Directory Standards & Practices 


13. In its Order for Directory Representation, Telco 
specifically reserves the right to alter any representation in 
any proposed listing "in order to make it conform with the 
Standards and practices governing the printing of telephone 
directories published by the Company". (A copy of both the 
Terms and Conditions of tne Order for Directory Representation, 
and, a copy of the Standards & Practices which have been applied 
in this case are annexed to the Plaintiffs' complaint as 
Exhibits B and C, respectively. 

14. Under its aforementioned standards and practices, Telcc 
will not accept a proposed advertisement which in its judgment 
either states or implies that wiretapping or eavesdropping 
services are performed by the advertiser or that the advertiser 


has available equipment or devices for such purposes. This 


policy, as the indicated exhibits set forth, has always been 
interpreted by Telco to include a prohibition against the adver- 
tisement of so-called "debugging services. Telco is reasonably 
satisfied that the public to whom Classified directories are 
disseminated believes that those who advertise debugging services 
also possess the capability to engage in unlawful bugging or 
eavesdropping activities. Telco has traditionally been extremely 
sensitive to the privacy of private communications and has 
adopted this policy, which is apparently viewed as excessively 
cautious or conservative by Plaintiffs, to insure to the extent 
possible that privacy is respected and that the public is not 
misled, confused, or otherwise caused problems or difficulties 
with respect to advertising appearing in Telco publications. In 
publishing a classified directory, Telco is necessarily considered 
by large segments of the public to be a party to the representa- 
tions contained in the directory and to any practices carried on 


by the advertisers whose listings appear therein. 


15. The plaintiffs proclaim that they have not and will not 


engage in any unlawful eavesdropping activities, and this may 
well be the case. However, Telco is not in a position to police 
the activities of its classified directory subscribers after 


publication of a classified directory. It must make such 


judgments and decisions in advance of publication. In Telco's 
judgment, one who possesses the ability and expertise to detect 
and eliminate electronic or other eavesdropping devices may 
reasonably be expected to possess the capability and expertise 
to engage in unlawful eavesdropping activities. It is not un- 
reasonable for Telco to believe that one engaged in legal 
"debuyging" activities either posses: 2s or will come to possess 
the knowledge and the capability to install as well as detect and 
remove unlawful eavesdropping devices. More importantly, and 

as set forth in its Standards and Practices, Telco is reasonably 
convinced that the public believes that those who can "debug" 
can also “bug”. 

16. The Ad proposed by plaintiffs for insertion in the 
Queens classified directory for 1976, a copy of which Ad is 
annexed as Exhibit A to plaintiffs' moving papers, runs clearly 
afoul of Telco's standard governing such Ads. The statement in 
the proposed Ad that: 

"We can detect and remove unwanted and 
illegal electronic listening devices 
from your telephones, home or office" 


amounts, as plaintiffs acknowledge, to their offering "debugging" 


services to the public at large. As such, the Ad is totally 


unacceptable. The policy pursuant to which the Ad was rejected 
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was not formulated at the time of plaintiffs' application, but 
rather has been the policy of Telco and, upon information and 
belief, the entire Bell System for many, many years. The prohi- 
bition is applied by Telco and has been so applied not only 

against plaintiffs herein but against all private investigators, 
security consultants, or otier related advertisers who have 

sought to include reference in words or substance to "bugging" 

or "debugging" services in their Ads. There was no discrimination 
against the plaintiffs herein in Telco's refusal to publish their 
Ad. All such proposed advertising, by whomever submitted, is 
unacceptable to Telco. 

17. The Telco Standards and Practices of which the plain- 
tiffs complain are no doubt cautious and sonkexvative: Given 
Telco's aforesaid long-standing committment to privacy in 
communications, Telco would much prefer to err, if at all, on the 
side of caution rather than Liberality or carelessness in this 
area. Certainly, in this day and age a zealous committment to 
privacy in communications can not be considered arbitrary or 


unreasonable. 


Alternative Publications 
and Media 


18. Telco has properly refused to publish the Ad proposed 


by plaintiffs. The suggestion by plaintiffs that this refusal 
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will effectively destroy their fledgling business enterprise, 
while it has flattering implications for the impact of Telco's 
classified directories, would appear to have no basis in fact. 

In the area of classified telephone directories, Telco is far 
from being the "only game in’town". Annexed hereto as Exhibit A 
is a copy of the cover sheet on the 1975-76 "GREEN BOOK", a 
directory published by Larry Bard Associates, ine., located in 
the borough of Queens. The directory cover which is Exhibit A 

to this affidavit is a directory for the Jackson Heights and 
Elmhurst areas in the County of Queens. I have determined from 
personal investigation that the publisher of this "Green Book" 
publishes approximately 13 such directories for different locali- 
ties within the borough of Queens,and tha. in total, some 

500,000 copies of such directories are published on a regular 
basis. I know of my own personal knowledge that similar classifi2zé 
telephone directories are published by companies other than Telcc 
in most counties in the metropolitan New York area. In addition, 
and aside from the availability of newspaper and broadcasting 
media, I cannot but believe that there are numerous or at least 
some trade publications, both peebaned and national, in the 
security or investigation industry wherein plaintiffs might seek 
to advertise their services. In summary, I am unable to accept 
as credible the assertion of plaintiffs that unless their Ad is 


accepted in the manner proposed by them, there will result 
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"tremendous financial repercussions and the gains which the 
plaintiffs could have had, and income derived therefrom, would be 
in effect lost." There are no doubt tremendous financial and 
social repercussions involved in the Plaintiffs' action to enjoin 
Telco's publication of Telco's classified directories, in the 
manner and pursuant to the standards proposed by Telco, but these 
repercussions will befall not the Plaintiffs, but rather Telco, 


its classifed directory advertisers, and the public at large. 


Alleged Restraint of Trade 


19. I have been employed by New York Telephone Company for’ 
15 years. I am reasonably familiar with most , if not all, aspects 
of Telco's business. Contrary to the suggestion of the Plaintités, 
New York Telephone Company is simply sot engaged in the business 
of providing "debugging" services either to its subscribers or 
to the public at large. Telco renders telephone service, an 
adjunct of which is telephone maintenance go yepair. To my 
knowledge, any alleged "debugging" services rendered by Telco 
would be rendered not as a revenue producer, but rather only as 
an incident to the rendition of telephone service to its sub- 
scribers,. 

20. Plaintiffs claim that Telco's refusal of its Ad was 


motivated by Telco's desire to restrain competition in the 
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"debugging" business impresses me as being outlandish. 


Telco 


refused plaintiffs' Ad for the reasons set forth in its printed 


Standards and Practices, a copy of which was furnished by me to 


Plaintiff William Katz and annexed by him to Plaintiffs’ moving 


papers. Even plaintiff appears to acknowledge that Telco's main 


business is the rendition of telephone service on telephone 


equipment and systems owned by Telco and furnished, at fixed rates 


, 


to Telco's subscribers. The classified directories Published by 


Telco are replete with Pages of display advertising by other 


telephone equipment and Systems suppliers who are in no way 


renee eee veneer. 
SN 


connected with New York Telephone Company or the Bell System. I 


respectfully refer the Court, for example, to Pages 1842 throuch 


1850 of the 1975 classified directory for the borough of Manhattar. 


Copies of these Pages are hereto annexed as Exhibit B to this 


affidavit. How can Plaintiff reconcile his claim that Telco 


effectively denies to its actual or potential competitors access ts 


Telco's classified directories,giventhe extensive listings which 
are contained in Exhibit B hereto and which were published almost 
a year before plaintiffs even began their business enterprise, 


In summary, Telco has not refused access by plaintiffs to its 


classified directory for any remotely anti-competitive reasons. 


Rather, 


Telco has refused to publish an Ad which runs afoul of its 
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Standards and Practices for the reasons “ontained in those 


Standirds and Practices. | 


A.T. & T. and Other Bell System Companies 


21. I am at a loss to understand why American Telephone 
and Telegraph Company has been named a defendant in this lawsuit, 
since the lawsuit involves the classified directories of Telco 


and not of A.T. & T. American Telephone and Telegranh does not 


publish any classified directories. A. T. & T. does not control 


Telco policy regarding the publication of Telco classifieu 


directories. It is a fact that A. T. & T. from time to time 


publishes suggested Standards and Practices relatina to the 


publication of classified directories by Telco and other Bell 
System operating companies, but these suggestions are just that, 
i.e., they are no more than recomendations and are not hinding 
upon the individual companies. 

22. It is true nevertheless that A.T. & T., like Telco, 
has an abiding concern for privacy in communications and has 
indeed recommended practices and policies consistent with those 
involved in Telco's refusal to publish plaintiffs’ proposed Ad 


in this case. 


23. %In their moving papers, plaintiffs claim that the 


form of advertisement rejected by Telco in this case is accept- 


photocopies of advertisements copied from classified directories 


able to other telephone companies and they attach as exhibits 
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published by other Bell System telephone companies. ‘this claim 
by plaintiffs and the indicated attachments to their moving 
papers may be viewed as confirming what I have said above with 
regard to A.T. & T. recommendations regarding the publication of 
classified directories, namely, that such recommendations are not 
binding on the individual operating companies who comprise the 
Bell System. Each company has the right to make its own decision 
and to establish and apply its own standards and practices for 
the printing of classified directories. On the other hand, the 
avtachments to plaintiffs' complaint may indicate that the 
advertisements referred to by the plaintiffs were inserted as a 
result of error or oversicht in the classified directories of 
these other telephone companies. On Wednesday, February 18, 1976 
I had an opportunity to examine Plaintiffs' moving papers and the 
attachments thereto. I was frankly surprised bv the text cf some 
of the Ads attached by plaintiffs to their moving papers. I 
telephoned my counterparts at Chesapeake & Potomac Telephone 
Company and Michigan Bell Telephone Company. I was advised by 
Ms. Dorothy Liss, General Administrative Assistant in the 
Directory Department at Michigan Bell that the advertisement 
cited by plaintiffs was inserted in that company's classified 
directory as a result of error or clerical oversight and that 

the Ad in question will not appear in the same form, i.e., with 


the reference to "debugging service and equipment" in future 
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editions of Michigan Bell's classified directories. I also 


contacted Mr. Chris Justis , Directory Supervisor at Chesapeake 


and Potomac Telephone Company, who gave me a similar report with 


respect .o the C. & P. telephone classified Ad cited by plaintiffs. 


Mr. Justis advised me that in future Chesapeake and Potomac 
classified directories the Ad cited by the plaintiffs in this 
case will be revised in order to conform with Chesapeake and 
Potomac's standards and practices which may Or may not be more 


stringent than those of Telco. 


Conclusion 
24, The classified directories published by Telco are 
massive volumes containing a tremendous amount of information 
which is disseminated to the public at large. It is respectfully 
submitted that the Telco must be able to exercise reasonable 
controls over the format of that publication and must as well be 
permitted a reasonable amount of control and the ability to 
determine appropriate policies, standards and practices relating 
to the content of advertisements submitted for publication. This 
is especially so in light of the fact that large segments of the 
public naturally enough consider Telco itself to be a party to 
any representations made in its published directories and to anv 
practices carried on by advertisers who are listed therein. T 
wish the plaintiffs well in their business enterprise and will 
refrain from telling them how to run their business. It is mv 


earnest hope that plaintiffs, and if not plaintiffs this Court, 
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‘will permit Telco and your affiant to run their own business and 
to refrain from substituting their judqment for the experienced 
business judgment of Telco in these matters. 

25. I am advised by counsel and I verily believe that the 
plaintiffs' complaint is without merit and should be dismissed 
and further, that the plaintiffs’ application for a temporary 
restraining order and preliminary injunction is similarly without 


merit and should in all respects be denied. 


WHEREFORE, the motion of plaintiffs for a temporary 
restraining order and preliminary injunction should in all 


respects be denied and the plaintiffs' complaint dismissed. 
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Sworn to before me this 
20th day of February, 1976. 


WALTER WOLKE 
Notory Public, Store of New York 
No. 41. 9728350 
Qualified in Queens 
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Cormmtesion Expires Maych 20, "ork. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


and WILLIAM KATZ, 


Plaintiffs, 
- against - 


AMERICAN TELEPHONE & TELEGRAPH 
COMPANY, NEW YORK TELEPHONE COMPANY 
and REUBEN H. DONNELLEY CORPORATION, 


Defendants, 


LLL SF Se GD Se aemD ae Me ieeD oom st aoe 


STATE OF NEW YORK 
COUNTY OF NEW YORK ) sa: 


WILLIAM F. McGARTY, being duly sworn, 


PFW:dr. 2/20/76 


76 Ciy. 770 


Judge Canella 


AFFIDAVIT IN OPPOSITION 
TO PLAINTIFFS' MOTION F° 
A TEMPORARY RESTRAINING 
ORDER AND PRELIMINARY 
INJUNCTION. 


A I am employed by New York Telephone Company ("Telco") 


as a Security Supervisor. I have been employed by Telco for 


29 years. I have served in various capacities for Telco in the 


Plant Department which installs and repairs communications 


facilities owned by Telco. I have worked in Telco's Security 


Division for approximately 8-1/2 years, for two of which I served 


as an investigator and for the balance of which I have served ir. 


my present capacity as Security Supervisor. 


2. I make this affidavit in opposition to the pending 


motion of plaintiffs for a temporary restraining order and a 


preliminary injunction, and I have personal knowledge of the 


matters hereinafter set forth, except where I have indicated a 


Specific statement to be made upon information and belief, and 


in such instances the source of my information and the grounds 


for my belief are the books and records of Telco and conversations 


had by me with Telco employees. 


~ 


deposes and says: 


Plaintiffs' Application 
3. Zt have briefly and in a summary “ashion examined 


the affidavit submitted by plaintiff, Jonah Triebwasser, in 
Support of plaintiffs' pending motion, and I have noted the 

that the defendant Telco "performs the very same services 
(debugging services] that the plaintiff seeks to provide to 
general public", To the extent that this claim is designed 
Suggest to the Court that the defendant Telco is in the business 
of debugging, the suggestion is misleading and inaccurate. 

4, New York Telephone Company is not engaged in the 
business of debugging telephones or telephone facilities for 
profit. Upon information and belief, Telco earns its revenues 
from the rendition of telephone service and the provision of 
telephone facilities and equipment to its subscribers. It 
advertises and encourages use of the telephone as a means of 
communication, and the nature of its advertisements in the news 
and broadcast media is, no doubt, well known to the Court. 

Telco does not advertise or otherwise solicit customers o. 
subscribers for telephone debugging services. 

oe As an adjunct, or as part and parcel of the telephcne 
service which it renders to its subscribers, Telco also provides 


repair service for telephone equipment and facilities which it 


owns and which it leases or rents to the public. In brief, where 


a telephone subscriber reports to Telco that there is a problem 
with the subscriber's telephone which inhibits or prevents the 
intended use of the telephone, Telco will dispatch personnel to 


make the repairs required in order to render the telephone usable. 


This 1s not a separate or, upon information and belief, profitabie 
aspect of Telco's business, Rather, upon information and belief, 
it is a cost of doing business. [In brief, Telco leases telephone 
equipment to a subscriber and earns money from the subscriber's 
use of the equipment and facilities. If there is a problem with 
the equipment, then Telco will repair it upon the subscriber's 
request. 

5. I am fully familiar over the course of my extended 
employment by the defendant Telco with instances where Telco is 
called upon to examine a telephone instrument and related tele- 
phone equipment and facilities in order to determine whether or 
not an eavesdropping device, "bug", or other foreign device or 
object has been inserted in or attached to Telco facilities or 
equipment. Telco does not initiate such activity on its Own, but 
rather performs this service in response to the request of its 
Subscriber and in order to protect its own property, namely, its 
telephone equipment, facilities and network. In this respect, 
So-called "debugging" service is indistinguishable from other 
more routine repair services rendered by Telco to its subscriber 


Ts In connection with the’ inspection of telephone 


facilities and equipment, undertaken upon the subscriber's request 


by repair and/or security personnel of Telco, to determine whether 
any such eavesdropping, recording or ether foreign device has beer 
inserted in or affixed to Telco property, there is no separate or 
Special charge or fee or price imposed upon the subscriber. 


Rather, such services, like other and more routine repair services 


mendered by Telco, is rendered in conjunction with and as part 
and parcel of telephone service to the subscriber. In summary , 
"debugging" 1s not the business of New York Telephone Company. 

8, I have reviewed the advertisement proposed for 
publication by the plaintiffs in this connection and it suggests 
to me at least, the following: 

(a) Plaintiffs purport an ability to remove listen- 
ing devices "from your telephones, home or office", Obviously, 
Telco does not ever become involved ther as a “business 
activity" or in connection with repair services rendered to a 
Subscriber, with the detection or removal of listening devices 
from homes @ offices. To the extent that Teleo i6 at al) 
involved in such detection and removal activity, as I have 
emphasized above, Telco's concern and work relates only to 
telephone instruments, equipment and facilities, that is, to 
Telco's own property. 

(b) The plaintiffs' proposed advertisement suggests 
the ability of plaintiffs to detect and remove listening devices 
from telephones. This raises a question in my mind as to how 
such detection and removal can be accomplished without either 
connecting or disconnecting, or otherwise tampering with, equip- 
ment which, in the case of Telco subscribers, is the property or 
Telco. In my experience, I am unaware of any method or manner 


by which an electronic listening device can either be detected or 


removed from a telephone without physically handling or tampering 


with the telephone equipment and facilities. It is Not at all 


. ky 


clear to me that the plaintiffs would haye the right so to 
connect, disconnect or otherwise tamper with Telco facilities 


and equipment. 


Telephone Service Procedures 


Par It is not usual for a telephone subscriber %o 
contact Telco and report a suspicion, either by virtue of a 
clicking noise on a line or some other Susplelous noise, that a 
recording or listening or other eavesdropping device has been 
Placed on the subscriber's telephone line. When such calls are 
received, Teleco has established procedures for handling these 
matters, 


20), Most often, the subscriber who initiates the call 


or complaint will either directly contact or will be referred tc 
the repair service bureau of Telco. The service bureau employes 
Will obtain ider-ifying information as to name, address and 
telephone numbe and will report the subscriber's call to his 
Superior. If the subscriber has requested that a security check 
be made of the Telco equipment servicing that subscriber, then =: 
repair service foreman will, before taking any other action, 


report the situation to the Security Division where I am employed. 


My department or division is, consequently, often involved from 


the outset in such matters. 

a1. Repair service personnel will perform an elaborate 
series of checks and procedures on the subscriber's telephone 
instrument and on the telephone facilities, lines and networks 


involved in rendering telephone service to that subscriber. If 


no irregularity 1s discoyered, the customer is so advised. On 
the other hand, if an irregular condition its discovered, the 
Security Division ts immedtately notified. No corrective, repai= 
or other action is taken by the repair service employee, unless 
the condition or device or foreign object which has been 
discovered is such as to interfere with Telco'ts ability to 

render telephone service either to the subscriber in Question or 
to other subscribers who may be attempting telephone contact witn 


the telephone iine in question. -This situation would include 


the case, for example, where a subscriber could not make outegce?r 


or receive incoming calls because of line blockage brought a 


by the foreign object or device. Even in this respect, ther 


it 1s evident that the repair personnel are performing a repair 


Service, as such. 

te. Where the foreign object or device is not creatine = 
service problem, it is not removedor otherwise treated by the 
repalr service employee. Security personnel are called to the 


scene and are trained and capable in identifying such foreign 


devices or objects as actual or apparent listening, recording 


other eavesdropping devices. Security Division personnel, upncen 
confirming that such a situation exists, immediately notify the 
public authorities, to wit, the District Attorney's office of 
the County where the telephone facilities are located. No 
repair or "debugging" service of any sort is then rendered, 


pending the instructions of the public authorities. 


Telco's Commitment to Privacy 


in Communications 


Dae Privacy of communications ts a basic and prime 


concern of New York Telephone Company. It is a goal to which 


Telco 1s commited and Telco is most sensitive to any infringemenz 


or even possible infringement of this privacy, to which Telco 
subscribers are certainly entitled. Telco simply cannot afford 
to be careless in this area and would much prefer to be accused 
of too much, rather than too little care in connection with 
this policy. 
Conclusion 

a. I am advised by counsel and I verily believe that 
the complaint in this action is without merit and should be 
dismissed and that plaintiffs' application for preliminary 
injunctive relief is likewise without merit and should be deni 

WHEREFORE, the application of plaintiffs for a 


temporary restraining order and preliminary injunction should 


= 
“~e 


in all respects be denied and the complaint should be dismissed. 


SWORN TO before me this 


20th day of February, 1976. 
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Notary Public, State ot New York 
No. 03-05266luU } 
Qualitied in Bronx County’ 
Commission Lxpizes March 30, 1977 
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UNITED STATES DISTRICT COURT 
SCUTHERN DISTRICT OF NEW YORK 


TRIEBWASSER & KATZ, a partnership 
consisting of JONAH TRIEBWASSER DOCKET NUMBER 76 Civ. 
and WILLIAM KATZ, (JMC) 


Plaintiffs, 
SUBPOENA DUCES TECUN 
-against- 


AMERICAN TELEPHCNE & TELEGRAPH 
COMPANY, NEW YORK TELEPHONE COMPANY 
and REUBEN H. DONNELLEY CORPORATION. 
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TO: AMERICAN TELEPHONE & TELEGRAPH COMPANY 
195 Broadway 
New York, New York 


YOU ARE HEREBY COMMANDED TO APPEAR at The United States |! 


Lourt House, Foley Square, New York, New York, before the 
HONORABLE JOHN M. CANNELLA, in courtroom 102 at 9:30 o'clock 

in the forenoon on the 23rd day of February, 1976, in connection 
with the above entitled action, to testify on behalf of Dlaintifet . 
TRIEBWASSER & KATZ, in the above entitled action, and bring with 
you the books, papers, documents and any and all records, docu- 
ments, correspondence, memoranda, internal records, cost 
projections, cost estimates, cost reimbursements, filings with 

the New York Public Service Commission, or any other filings 

with Agencies or Commissions of the State of New York, or the 


United States of America relating to telephonic Surveillance, 


i 
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| 
| 
| 


| 
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1 MADISON AVENUE 
IW YORK, N.Y. 10022 


212) PLAZA S-1500 


"de-bugging", searches of customer and plant equipment for 


electronic eavesdropping and wiretapping. 


DATED: New York, New York 
February 20, 1976 


HAYMOND P. BURGHARDEs 


CLERK 


By: Jp Sa 


DEPUTY “CLE CLERK Ce 


UNTIED STATES DISTRICT CounT 
SOUTHERN DISTRICT OF NEW YORK 
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TRIEBWASSER & KATZ, a partnership 
consisting of JONAH TRIEBWASSER DOCKET NUMPRER 76 Civ. 
and WILLIAM KATZ, (JMC) 
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Plaintiffs, 

SUBPOENA DUCES TECUM 
-against- 
AMERICAN TELEPHONE & TELEGRAPH 
COMPANY, NEW YORK TELEPHONE COMPANY 
and REUBEN H. DONNELLEY CORPORATION. 


NEW YORK TELEPHONE COMPANY 
1095 Avenue of the Americas 
New York, New York 


YOU ARE HEREBY COMMANDED TO APPE«.: at The United States 
Court House, Foley Square, New York, New York, before the 
HONORABLt JOHN M. CANNELLA, in courtroom 102 at 9-39 o'clock 
in the forenoon on the 23rd day of February, 1976, in connectio- 
with the above entitled action, to testify on behalf of plaintiz:. 
TRIEBWASSER & KATZ, in the snows entitled action, and bring with 
you the books, papers, documents and any and all records, docu- 
ments, correspondence, memoranda, internal records, cost 
projections, cost estimates, cost reimbursements, filings with 
the New York Public Service Commission, or any other filings 
with Agencies or Commissions of the State of New York, or the 
CH, ERMLEY I United States of America relating to telephonic Ssurvelllance, 
d POSTER 


AGBISOM AvenNum 
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“de-bugging", searches of customer and plant equipment for 


Cclectronic ecavesdropping and wiretapping. 


DATED: New York, New York 
t February 20, 1976 


RAYUOND F. BURGHARDT,, 


CLERK 
1 A 


By: 


DEPUTY CLER 
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Defandan 


being duly sworn depose. 


L am & partner che Ls TRESEWASGUR AND: KAYE 


Li Loca p 


plainetibe, and’. am Im reply to 


certain opposing affidavits of the derendants and in further 
Support ol the plaintiff's application for ns prallainary 


LIVIN ERO . COU ee eG Che FACES) An LEC iinG tino os) vac acd 


his) vie net Von Mii Owmra ts Gent Mace i NE el ete e 


Sroconal know ledda:. 
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PE earrees enna) Th he LACOnie seit nVeshiLe ane, fem, isd 
W YORK, (4. %. 10072 


1242) Plaza 8.1560 tu Place advorriaement ir dolemlink NEN YORK TELEUONN! es, 


hereinaftor TELCO'S, YELLOW pAcRSE directories for thes 


meLropolitan Yow York area. This advertisoment was CO 
carry cortain Language which would advise tho <« eneral 
: ie ai Sa : 4 eS? WLC Sf Lae a § rcIVviL SS oS a oe. Ons ett 


public that the plaintift has the 5 Ml Ee 
-. detect and remove unwanted and tLlegal 
electronic listening devices From your telephone, home 
end orfice". Headless Eko say the services we wich to offer 
is totally legal and with regard to the + 
the same service that TELCO offers to 
and customers as an adjunct to providing telephone 


comtunications to the genecal public. 


proposed advertising was nok accepted by tho 
r dsponeat was advised the refusal of 


accentance Of this advertigemont was due 


the defendant AMERICAN TELEPHONE & TELEGRAPS which prohibits 


Cnd Use Of cortain words in YELLOW PAGES directory advertising. 


Moparently A.T.&T. has a repugnance to any mantion of the 


W 


words “debugging” or "dekection of illegal listening: devicsas" 


OF ONY wOorda which poltnet fo the Vulnarability of telephone 
conmunications being intercepted, and thus goes and ascumos 


aA extras position which prevents any mention of legal servicns 


which may be rendered in connection therewith, 


i EELS i H . . . 
pooh LEE’ DUtiGn Of showing Facks 
an als 
1? MADISON AVeNtr 


WYORK, N.Y. 10022 


1212) Plaza MISCO 


ie 
“ode foudants which comprise the wrongs complained of is 
pextramaly Gi fticule cines all ‘of the information relating 


! 


aclu ave in the defendants!’ custody and control. Subpounas 


baen isenaed for the production of certain books and 
argument of the motion for a preliminary 
injunction, howaver in order to supplement thease subpoenas, 


this affidavit together with attachmants is being submitted. 


Firstly, our attorney advises us that the defendants’ 
is are also Being submitted ini support of a) “eross 
tion to dismiss the complaint". We are advised by 
and Lf 1s .anxlomatie wnder the Federal Rules) of 
Procedure, thak. a motion to dismiss may be mado oithor 
Dewan te Ride 56 (on cor Rule 12 oF the Poederal: Rules of 
Procedwre. We SUDMLE that) thee 1s ne crass snot Lon 
| prasently pending before this court seeking such a dismissal 
at. best these papers may be read in opposition to 


morion for preliminary injunction pursuant to Rule 65. 


While df 15 clear that: the defendants have misconstrued 
Rule: und have thus mislahelled their answering papers 


Ve Le even Gletrer Chak the cant temo aghe) ave Aer Lng 
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know wherea’ uboy speak. We are not suggesting that theta 


pave VAG IGOR era Ehon eae Barely Ite net? Oahu 
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long and presumably wall rewarded tenure with the telephone 


j 


Wy 


‘company is at a loss to underutand why AMERICAN 'CRLEPTIONE AND 


VPELEGRARMT Tas been named as a defendant in this lawsuit, sines 


+e 


lawsuit involved the classified directories of TELCO and 


BAOE OL ASTLAT, “Ji. A.T.6?, doea not control FELCO policy in 


i 
jroeqare publication of TELCO classified directories." 


° 


BENNETT 3.5 unaware of the existence of one 

Esquire, an attorney for the AMERICAN 

TRLEPHOUR AND TELEGRAPH COMPAMY. That gantleman within the 
past year festirtod before the National Wiretap Commission 


iat Washington D.C... Attached hereto as ERLE ET ONE 


ni ECE ist hin inn cS , alg. oy m es ’ naa Ba 
PPrIVCer' Ss proor Of the tLeatimony of" ty i CAMEUC. « ih 


Nee 


snould be disregardad sinen they 
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Vurther, attached. hereto as EXHIGUT WO, are the 
actual compilations of discovered wiretapping and eaves- 


dropping devices for tha period 1967 through 1974 throughout 


Clas. Unde bevel CP: VNCH Wace TO Os a remtlet Of the ackivilles 


DA Bar Leon Tanger ly tho various kelephona companic.. auned 


ema sO ee) oye rab Perel by AMERICA SA LENG AND LRERGRAPH, 


Totally contrary Lo NER ss Ahab that AL, 
ASHICH, FIILEY 
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advertising as ths defendant veTco 
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establischan any and (it) policy 


vting Lo debuyying and advertising theseof im YELLOW 


S$. CAM(ING further testifies that there 
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phon: operating companies in the United & kates 


Of which are whollly owned subsidaries ¢ 


2 -3N those two companies we 


substantial shareholder interest." 


“< 
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‘ See nages 
Bo « 


Of EXHIBIT ONE. MR. WALSIt's and MR. BENNETT 


chat thoir parent: A.T.8i., £3 thus not 


ey Vecsey. | 0 


UnOS “..-ecaqually unaccenvtabls so called 


vee 4 
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ang removal of wicokans and eavescdropping buys) on the 


: aay een es Pa el a < Mon eek BpAe ee ‘ 
all thous whe can debug also possess the 


he lawsuit ic quite inappropriate, in effect 
S financial might. and control of TELCO that 
and standard throughout the United 
debuggi 


implying electronic 


Lae will be provided far thea datectton 


to buy and wiretap." At page 863 of Fxiltor? 


LS Interesting to note that bhe Tliineie 


— 


vt ~ thier 


Teel Bue sts Ulps Ga tondaak Ati oS dt. does 


Ht olandaurds and praetices, but ctather to 


Selb ue alae Interesting to nore the tayo 


Ho Ldontioal language in its rastrinttion 


r, “Fame 46 down thea therasts" of Cite 
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telephones comparias who have allowed BUCH advertisement 


aw ear? 


after being callod by BENNETT have termed these advertising 


oe, ne ee es 


t 


and "oversights" and will now promptly 


a fold Of Ma Ahieli. 


Serna hed icin’ shen ane clit cline te 


festin, #& member of the National Wiretap 
Commission noted at pags 851 of EXUIBIT ONE, this policy 


denies acceus to jim 


i 
rs 


2ortant publication for business and 
commercial purposes and does not allow for dissemination 
of that service to the general public. BENNETY, like MR. 
CAUING before the National Wiretap Commission, suggests 
that the plaintiff has alternative publications in media 
available to him. CAMING before the Commission sugqqasted 
that anybody interested could contact the Better Business 
Bureau, the Chamboare of © minaret: Boo Pon eh: Neither 
gentlemen are willing to concede that the YELLOW 


hea only practical way to reach our 


t- 
potential clients since the YELLOW PACTS divectories are 


qd and consonant with telephone services. 


SUPJOSELONG arc 
30 Promises. BENNETT wishes 
place an advertisement is Ne 1975-1976 ‘Green np 


directory published by Ler ty Mend Agsociaten, ine. , 


PASHICH, FINLEY 
and PASTEL : 
Ty ADIGE putts He Beso: of Oueeas", Ine wont] avis es Court 


W YORK, HL Y. too72 


(292) Plata S.1N00 


that the some 13 "GREEN BOOKS” would in 
conjunction with newspaper and broadcasting advertising 
equal chance in the market place 
in defendants’ YELLOW PAGES. This 


enced as defendants’ deponent 
BENNETT in dire y advertising seems obviously to run in 


direct opposition to all of the published sales data 


available to plaintiff, most of which was supplied by defendant 


DONNELLY. A careful examination of these facts wo ld indicate 
to your deponent that to duplicate the reach and effect of 
the proposed advertisement, by use of these alternative media, 
plaintiff's cost by no less than 200 times; 
increasing plaintiff's YELLOW PAGES budget by $12,000.00 
| gar year to $2,400,000.00. I Gan assure this Court that 
diture proposed by defendants‘ deponent BENNETT 
would far exceed the ability of the plaintiff, and 
. thereby result in plaintiff being afforded no method of 
| making the public aware of the services proposed in the 


advertisement deemed offensive by the defendants. 


Further, BENNETT wishes this Court to believe 
that these "GREEN BOOKS" are identical to defendants YELLOW 
PAGES directories. I must marvel at BENNETT's Lack of 


understanding of the blatant differences between 
SHICH, FINLEY wig : 
nd POSTEL : 3 ee ns 
macnavencn C@fendants' and other directories. Certainly BENNETT knowe, 


ORK, N.Y. 10022 


) Placa 53-1500 


his years Of directing TELCO'’s operations, that the 
‘ELLOW PAGES, published by the defendants, is the only 
dimectary that is delivered to @ach and every subscriber cof 
telephone Service within this area and that further it is 
these same exclusive directories or YELLOW PAGES that 
land carried into each and every new subscriber's home 
or office by one of the 90,000 outside plant personnel 


employed by the defendants. 


Contrary to the picture painted by the defendants, it 
is by virtue of the unique and exclusive relationship between 
YELLOW PAGES and TELCO and the defendants’ monopoly, granted 
£ New York, that the YELLOW PAGE directories are, 


fact, the only way to reach each and every telephone user 


<iae dies Gi e * ao Ve ieee ae ge 
7°S market area. 


Plaintiff's studies of advertising method used 


throughout the countermeasures industry and specifically 


our detailed studies of the use of media by the Dektor 
Corporation indicate the following; 1.That all media, extept 
‘(ELLOW PAGES advertising, have failed to bring in business 
for countermeasures surveys; and 2. That YELLOW PAGES 
advertising accounts for more than 60% of the countermeasures 


survey business of Dektor. (The other 40% is from referrals 
BHICH, FINLEY 
d POSTEL 
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from prior countermeasures customers and acquaintances developed 
MORK, N.Y, 10022 


—— over the years, a source obviously unavailable to the plaintift 


) PLaza 5.1500 


due its new venture status.) 
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Another @xamiple 18 TELCO"s own figures, “92 million 
adults use YELLOW PAGES each year," or "3 out of 4 adults in 
the United States.” CAMING, on the other hand, would wish us 
to make inguiry of certain “accredited” organizations. 

Hoping that CAMING's idea might prove true, 

On Pebruary 20, 1976, 

mid-Manhattan office and spoke to Mrs. Solomon. The only 
reference that she gave was the NEW YORK TELEPHONE COMPANY and 
the New York Police Department. She could not direct me to any 


individual private firm. I further telephoned the Chamber of 


“Commerce and Industry and spoke to a Miss Fehr; she again 


ceferred me to the defendant TELCO. 


tf even called the NEW YORK TELEPHONE COMPANY, 


Ne Nerein, ahd was told by one of their acents 
Z vs | 


name of Dudley that "no one here knows anything about 


, service outside of the NEW YORK TELEPHONE COMPANY" and was 


‘advised to call their repair service. The Better Business 


Burgau and the F.B.1. also referred me to the defendant TELCO 


or suggested I look in the YELLOW PAGES, 


is clear that the above proves BENNETT and CAMING 
wrong. In fact it proves conclusively that the YELLOW 
PAGES are “the only game in town", and since the YELLOW 


PAGES @tG so intrinsically involved with the 


the acquistion of business services over the telephone, not 
at Pp 

to advertise in the YELLOW PAGES is sure economic suicide. 

Tnus, denial of access to the YELLOW PAGES coupled with the 


defendants rendering the same service is a clear and 


cOnvinoing restraint of trade, 


BENNETT further makes much of the fact the defendant 
: TELCO on pages 1842 through 1850 of the 1975 classified 
directory, for the borough of Manhattan, has allowed its 
. competitors to advertise competing telephone equipment 
and Systems. What Bennet fails to advise this Court is that 
‘the same directories of ten years ago were devoid of any 


such advertising, and that in point of fact, such equipment 


Standards and 


Perhaps MR. BENNETT has forgotten the impact of 


CARTER Vv. 


AMERICAN TELEPHONE AND TELEGRAPH COMPANY 


“which specifically allowed the use of interconnect 


equipment and thus 


forced the defendants 


to allow such 


advertising. 


With regard to WILLIAM F. McGARTHY's affidavit as 


to what is possible and is not possible relative to 


SHICH, FINL“Y : 
and POSTEL uebugging and bugging I am attaching hereto as EXHIBIT 


MADISON AVENUE 


YORK. N.Y. 10022 


tUREE @ Fecent article from the New York Times relating 


2) Plaza 8-1500 


te a patent, number 3939420 which refutes his allegation 


and puts into question his expertise. 


From all of the aflidavits an opposieien and from 
the testimony before the Commission, it is clear that 
A.T.&T. operate-d telephone companies in the United States, 
including TELCO, have some ninety thousand outside plant 


xersonnel wno respond to customer requests for telephone 


tet 


countermeasures Surveys to detect wiretaps and bugs 
on the subscribers equipment or the telephone plant. 


They respond making "...very exhaustive investigation of 


every complaint," and there are at least ten thousand requests 


fe te ‘ 
ws ~ ee Nae de ee ViNwo de abt 
in the United States. See page 842 of EXHIBIT ONE. i 


EXHIBIT TWO specifically points out that there are 
, a great number of wiretapping and eavesdropping devices 


found in the United States by the telephone company personnel 


on the lines, facilities, equipment and instruments of the 


associated operating companies owned by A.T.&T. for the 


period January 1, 1967 to dune 30, 1974. NEW YORK TELEPHONE, 


the’ defendant herein, dzd) in’ fact render this service and 


found 26 devices. 


ep HICH, FINLEY 
d POSTEL ihe Peck that the defendant TELCO is not “paid" for 


ADISON AVENUE 


ORK, N.Y. 10022 
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(his service, but is simply reimbursed, is not an issue. 
It is clear that the defendant NEW YORK TELCO engages in 

the very same service or business that the plaintiff wishes 
to engage in and it is eminently clear that the defendants' 
control of the YELLOW PAGE directories precludes access to 
the only practical medium to reach potential customers 


° 


i finally turn to the irreparable injuries which 


we would sustain. I would first wish to point out that 
not withstanding great complemity and the cost in 
producing the YELLOW PAGES, the defendant would not be 


harmec if for but a brief and shining moment an advertisement 


appearec bearing our offer to "detect and remove unwan 


wea s WAALS 


ted 


and illegal electronic listening devices from your telephone, 


" 


home dnd office." The plaintiff, to provide these services 


; has invested TWELVE THOUSAND ($12,000.00) DOLLARS to 


rchase equipment. Now, to be denied access to a market for 


Our services would result in our certain economic 


Euan. 


To say to us that we may be relegated to pursuing this 


action in damages, since we are a new and Lledging entity, 


again would render us irreparable injury. We have no way 


easure our damages to the fact that we are without a 


prior record as to our economic Viability. 
SHICH, FINLEY 
pnd POSTEL 


ADISON AVENUE 


YORK, N.Y. 10022 


2) PLaza 5.1500 


Wherefore your deponent respectfully prays an 


eppropriate order granting a preliminary injunction 


pursuant to’ Rule 65 of the Federal Rules of Civil 


Procedure be granted, and that thereafter a date certain 
be scheduled for trial 
other and further reli 


and proper under the circunstances. 


WILLIAM S. KATZ 


Sworn to and subscribed 
betore me thvs 2) day. of 
February 1976). 
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penalty, any turndhorized ta en Use. et ts. 


eA AVA PACE SOD Mi Reynold, we ip 
aot Of Vite Comuunical as. 


Saale som cts Thaeak you, 
Pha wectig Sb. ids teeessed until 1:30, 
Whereupon, at 12? 50 p.m, # lunchcon recess 


yi wan iaken uniil 1:30 p.an.J™ 


yao i ne our poe se) hei mee ai onics —_ Watts te 


Ab 


rs ST pe > cre * 
rue AVTERNOON SESSION ‘he aia oid oe Mosaic instruction and scnerek: § 1S 0 


CHAIRMAN ERICKSON: We will reconvene. 

Unfortunately, some inembers of the Commission 
are going to have to leave prior to the complction 
of hearings this afternoon, and for that reason we 
will try to expedite this as much as Poss sible. 

At this tac, L would like the remaining witnesses 
to he sworn, _—o 
Lit. Gaming, U see, is at the table. 

Mr. Beller, Agent Simon, and Mr. Berolzncimer. 

{Whereupon, Messrs. Beller, Simon and Berolz- 
heimer were sworn by Chairman Erickson.) 

CHAIRMAN ERICKSON: The witnesses, other 
than Mr. Comins: may return to their seats, and we 
will proceed with Mr. Caming’ s testimony. 

a 

‘TESTINOGRY OF TH. W. WILLIAM 

Cc AMING, ATTORNEY, AMERICAN 
TELEPHONE 0 TELEGRAPH 

CG MPARKY 


CHAIRMAN ERICKSON: We are fortunate at 
this time to have Mr. William Caming as a Commis- 
sion witness. For almost ten Y years he has been a 
mre ember of the Legal Dept fitment of the America 
ee @ Te clepray sph V Company: His responsi 
rtics there include oversight over all legal mm 


ae ne ennai 


pertaining te to clectronic surveitiance, rights to priva- 
Sey, end fiaison N witha enforcement authority. 
Mr. Caniing will discuss ATOT's current policies 
in Uiis arca vad make recommendations for im- 
_ provements in the law. 

Tunderstand you are going to summuarive your 
_Openine statement. 

MR. CAMING: Yes, Mr. Erickson. 


LT wish to thank the Commission for the opportu. . 


nity of presentir2 our views, both on privacy of 
comaiunication, and our various policics, ree 5, 
and experiences. 


I wish at the outsct to reaffirm the Bell System’s | 


long-standing commitment to privacy of communi- 
cations, one which we feelvery sincerely. 
We have strongly opposed over the years any in- 
vasion of privacy by illegal wiretapping, and 
strongly endorsed Icpislation, both at the federal 
and state levels, which protected such privacy. 
We believe, too, that the Federal Omnibus Crime 


Control Act has contributed significantly to pro- 


tecling privacy by, emony others, clarifying existing 
law and proscribing, under pain of heavy criminal 
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sion of our employees. 
Any allegations of egal activity leveled against 
any of our employees or any evidence thereof, 
whether uncovered in our day-to-day operations or 
brought to our attention by any outside source, is 
promptly and thoroughly investigated, And if the 
facts so warrant, prompt disciplinary and prosecu- 
tovy action is taken. 
Additionally, 11 is long-standing Bell System pol- 
icy to cooperate fully with law enforccment 
authorities and other government agencies in their 
investigations of sny alleged illegal activity on the 
part of any of our employces or others, 
You have heard testinsony, and | merely need to 
adver eto to th the fi fact thet yellow pages directoiy a ads ae 
lising _ ;_felating — to. _ advertise: ments on_ _Mirclapping, 
cayesdropping, 4 
banned for Feasous sct forth im my statement. ary 
Just briclly, in the area of cooper: ation with law 
enforcement authoritics, Hell System cemyanies 
cooperate with duly authorized authorities by 
providing limited assistence as necessary to effcctu- 
ate the particu'er wiretap order. The assistance 
generally takes the form of providing line access, 
record information such as the designation and lo- 

cation of the specific telephone linc or lines ap-. 
proved for interception in tie court order. 

Under the federal act, in the instance of federal 


‘Uaw_enforcement authoritics and in some cight 9 


states end the District of Columbia, which statcs 


have appropriate enabling laws, the court order 


may direct the telephone compeny to provide 
limited assistance in the form of information, facili- 


lies, and tcchnics! assistance necessary to accom- : 


plish the particular wiretap unodtrusively : and with 

mininium disruption to service. 
Our assistance generally takes the form of a 

private line channel from terminal to terminal, i.c., 


a channel from a terminal which also services the 


telephone line under investigation to a termizal ser- 


_vicing the listening. post location designated by law 


enforcement. 

We do mention our coopcration in national 
security matters ix cur statement, end 1 will pars 
on. 

In cooperating with law enforcement authorities. 
the Bell System does proviste ihe very minimum 
assistance necessary to acco: mplish the particular 


buss ing __ have | long deca 


ae 
wiretap. Dnder no circumstances do we do tre 


ee a ES SOE ee EEE e es 


wiretapping ourselves. That, we feel, ts the exclr- 
sive province of law enforcement authorities, Nor 
do we furnish them with tenpinal equipment to be 
used in connection with the wiretap, such as pen re- 
gisters or tape recorders, nor do we provide 
telephone company identification cards, uniforms, 
tools. or telephone company turks. 

Turning to another subject of the Coinniission’s 
linauiry, disclosure of corporate toll billing record 
information, these are corporate records main- 
tained by cach telephone company in the ordinary 
and repular course of its business as necessary sub- 
stuntiatien for chaiges toa be billed to the 
customers, and required by statutc. They contain 
ne information as to the content of any telephone 

~ conversstion or, with limited exception, the identity 
_ of parties to any conversation. 

This information is held in strict confidence end 
we divulge it only under valid subpocna or adminis- 
trative summons, such as that of the Internal 
Revenue Service. 

Asa iiatter of policy, these records are no longer 
disclosed pursuant to other lawful demands. 

In addition, whenever such recoids are sub- 
pognacd or summoned, the telephone company at- 
tomaticaily notifies the company witnin 24 hours 
thereafter, execpt when a law enforcement agency 
or legislative committee secking the records specifi- 
cally requests in writing that such disclosure not be 
made by certifying that notificztion could impede 
and obstruct its official investigation or interfere 
with enforcement of the criminal law. 

Turning to another sub‘ect of inquiry, electronic 
toll fraud, in the carly 1969's a most ominous threat 
to the telephone industry srose in the form of small 
clectranic toll fraud devices, the so-calied blue and 
black boxes. These devices cnable the user to cir- 

% curmvent the telephone company’sjautomatic billing 


‘Llo~A 


Wo the Comniission would indulpe me for a mo- 
ment, P would Khe to just show them to you, and 
very swiftly so through a black box device. 

The black box device is placed on the line of the 
telephone being called. Vhe way it is checked-—and 
I might say the name “black box" came about 
because the first one found was black as far as an 
outward cover—and this one, coincidentally, is 
marked on the back “Japan.” 
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‘Yhe wires leading from the telephone central of- - 
3 g P tral of SIs¢ 


fice jafter they enter the home are put through here 
(indicating), 2nd then brought up through here to 
the hand set of the telephone itself, or the receiver 
and transmitter. 

-Now, when a call normally comes in you have 
tinging, and you pick up the telephone, and when 


you do that, that off-hook condition--and the 


telephone line furnishes current which sends back 


‘an electrical signal to our automatic billing equip- 


ment saying, “She party has answered, the party 
has pone off hook, and therefore billing shouid 
commence.” And it is only when that signal is 
received that a charge ts made for the call. ; 

The current is also indispensable in order to talk. 

Now, when the call comes in through use of a 
black box, at the first ring the called party who con- 
trols the device will press down this button in the 
center. By pushing on this button he shuts off the 
ringing. And he then flicks the on-off switch to the 
“on” position, furnishing current from this 
device—which current is furnished by a battery 
contained thercin-—to the equipincrt. 

So that he has donc two things. He has supplied 
the necessary clectrical current for talking circuit 
but also blacked the signal so that it docs not go 
beyond this device and nothing goes back to the au- 
tematic billing machine. 


So from our records standpoint, there is no 13/ 


Pe machinery which is actuated by electrical signals, ; 
record of a call having been answered. gS 


and thus the callers can place or receive free calls 


to or from vesious parts of the world. 

Because these boxes are relatively and surpris- 
ingly inexpensive to make, their use has prown at 
an alarming rate. We estimate, for example, that 
blue boxes, one of which | will show you in a ino- 
ment, can be produced ata cost of $25 to $50 per 
vnit, and black boxes at a cost that can be as little 
asa dollar or so. 

Our capericnce has also shown that these devices 
huve a unique appeal, among others, to the criminal 
element, whether it be a member of organized 
crime or an unprincipled businessman. This is so 
because not only is payment of the lawful telephone 
charges evaded but also any record of the ¢-mmu- 
nication wholly concealed, permitting them to con- 
duct their unlawful activity ander a smoke sercen 
of wnonyiiity. 
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LAnother interesting point: The caller, of course, SISS” 


is not charged for the call, since no call is 
com; leted, ostensibly. 

Additionally, if he is in a coin box, which gam- 
blers have found of great advantage, he gets his 
money back. 

So this type of device also has appeared and we 
have found them in fornys several inches wide, very 
casily concealable, very easily pocketable, and 
often very difficult to detcct. 

I will shortly just touch upon the operation of a 
blue box. 

CHAIRMAN ERICKSON: When you do reach 
the blue box and compare it with the black box, 
would you be willing to cause a photograph to be 
made of the two devices of this type so it could be 
included in the reco: A? 


eee ee eee 
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Rik. CAMING: We shill be very pleased to, or if MR. CAMIESG: And we will see that we do that 
yeu weld fist it more conveniout we would meke BOAT week, 
the photegrephs and furnish them to you, ME. HODSON: Lipit-by-five plossies, please. 
CHAIRMAN ERICKSON: We would appreciate [Laupiter.) : 
your doing that. {The material referred to follows:) 


121A 
= 
Lm Bw. CAMING: Wien ve were faced with this 
pioblom the first time, we vere fared with the fact 
that if fraud could be comitted with inipunity by 
the caller and called party and a large number of 
these incapensive devices ccald flood the market, 


The equipment that did result in the recondiag 
wes under very secure conditions, and the 
recordings were sent for analysis to the Analysis 13 
Buseau in New York to insure that there was very fal a 
limited scrutiny, and particularly examined [fortwo S SZ 


Sappering, fane ial losses vteid naturaily ensue. 
Paced with Unis threat, es Bell System took inn- 
mediate steps in the catty ‘60's to 
whether it would be necestiry to undertake what 
owas Hy monumental task of sedesigning and restruc- 
turing the signalling funcions of the nationwide 
tclecommanications network, at an estimated cost 
to our customers which v auld ranve upwards from 
a half-bilhen to a billion dollars, as well as ee 
several ycars to accomplish. 

We, therefore, took steps to determine the may- 
nitude of the fraud through instituting a very 
limited action strictly controlled and rigidly 
guarded experimental progs vam of scanning and 
testing the network at onty several key representa- 
five cities--no = =omore than five at one 
time--between late 1964 
reference has been presvivesly made. 

Now, we did examine in this area a bmited 
numtcr of trunks, by having the telephone equip- 

ment fastened to 100 tiuaks at each of these five 
representztive locations. In one or two places they 
were moved to moze. representative positions. And 
we could only sample--and it was randum sam- 
pling- -five co's at any one lime. 

Yhese calls would be mechanically scanned, 
tested land loo’ed at by the equipment-—there was 
no heman ear involved —aid determined whether 

they were lepitimate. owas like putting your hand 
into a stream, picking out ¢ fish, examining it, and 
then dropping it back into the streain. 
 - The scanning, testing, and recording were done 
by mechanical means. If the call appe: ared legiti- 
mate, that is, if the proper supervisory signals were 
present, ihen the call would be immedi ately. thrust 
bact:. 

‘However, if the call stowed preliminary indica-~ 
tions of illegality, that is, it looked to the equipment 
to be an illegal call—that is, one basically of two 

types: if you could hear voices but there was rir 


 eurrent scemingly poing tothe call and therefore no. 


a billing, that was an indication of a black box call. 
Or if there was a telltale blue box tone, which 
would be uscd to seize the network by the caller, 
that, too, appeared to be an egal call, 
In such cases, and only im Fpl vc cases, were the 
calls secorded by equipment associated: with ‘this 
SCuniny: cauipment, ee 


Whe recordings were tor limited periods, and this, 
f00, was done by mechanical means, 


determine - 


and early 1970, to which 


purposes: One, the attempt to determine the 

statistical magnitude of the Gawd, as T mentioned 
earlier, and secondly, in some cases to determine 
whether there were any leads as to who the caller 
or called party might be. 

Now, this was first-generation type of equipment 
which we neennnired and was done for the purpose 
basically of Hetermtning the magnitude of the 
problem. 

We were simultancously working on second- 
generation equipment, and also working on other 
methods of detection. And by early 1970 we had 
yeached a stage where we would discontinue: the 
very limited voice recording that went on. As a 
result, all recording was terminated in this prelimi- 

ary indication, scanning-of-the-network stage, in 
May of 1970. 

Since then, we have been using effective 
scanning and testing procedures which have 
climinated the necessity of any voice recording dur- 
ing the pre-investigative, as FT characterize it, 
preliminary detection stage of examining the net- 
work. These have included extensive use of compu. 
ters, plant-testing equipment and procedures, and 
statistical analysis of traffic patterns, and develop- 
ment of more apiesicunes network scanning © 
equipment which docs not require any voice 
recording capability. 

Just for a moment, the Communications Act im- 
_ poses on all telephone companics the oblig.tion by 


statute to prevent such thefts of service. Sea TE 
tion has been and conti nues tolhe, in our opinion, Sis si 


the only effective deterrent. A minimum amount of | 
recording of + i very limited number of iegal calls is 

still indispensable in a substantial number al Cases 

during the Jast evidence-gatheri Ing investi tive 
stage. 

But we are most concerned and have fun recop- 
nition ‘of the public concern in this acca. So to as- 
sure to the maximum possible degr ve the privacy of 

communication, we employ a scries of investigative 
measures other than voice recording, such. as, for 

example, after r getting preliminary i indication of il- 
legality, we will use a measuring device, such as a 
pes count register or its equivalent, which will in- 
dicate the telltale tones by recording them on paper 
tape or a counting mechanism so we can carefully 
further evaluate the accuracy of any oe in- 
dications of electronic toll fraud. 

Only when a reasonably strony suspicic n of re 


fraud has been tuimly and unequivesaily 


= 


established, the possibility of any plant trouble 
ruled out by proper testing, and all other investiaa- 
tive measures exhausted, do we engage in limited 
recording. 

And now we come te the bluc box, if may. 

"rhe bluc box is the more cominonly known box, 
and its function permits greater fleaibility as far as 
accomplishing theft. As you can sex, it is very 
sinall. It is portable. You can literally put it in your 
shirt pocket and be undetected. And this onc, too, 
coincidentally, bess on the back Lof the case, 
“Japan.” 

Normally when you piace a call to any of a scrics 
of numbers-—for exemple, if you call in a distant 
city information, which would be in Washington 
212 and the traditional 55501212, you would be 
making what would be called a noncharge call. This 
mneans that when you make the call the equipment 


will record the call but will not bill it to the 


customer on the automatic billing equipment. 

Just to give you a very simpic explanation of how 
our billing equipment works: When you pick up 
your own telephone as the caller, an off-hook con- 
dition is noted in our automatic billing equipment. 
Then, after you dial the number and all, and the 
called party answers, a Sccond entry is made in the 
equipment. And this might be 200 entrics later in a 
busy metropolitan area, because whatever entry is 
made with different phones going off the hook are 
recorded in this continuous process and later the 
computer coordinates the information for cach call. 

Then, at the completion of the call, when the 
called party hangs up, there is a third cntry. You 
have time and distance which are the two factors, 
and then statutorily required billing charges. 

When you make a free call, there are the same 
entries but there is a no-charpe condition. 

What happens is you may make a call to informi- 
tionjor an §00 number, which is a no-charge 
number, such as calling Hertz or Sears-Roebuck in 
a distant city, or you mzy call the business office of 
the telephone company. 

Now, here is how this box would work—and it is 
quite simple. The party first dials, say, Chicago, 
which is 312055501212. They dial that on their 
regular telephone and it goes through the network 
and you can sort of hear if progressing from your 
listening. And then you hear the ringing cycle, 
meaning it is in Chicago at the switching center. 

But before the party answers, you then emit the 
telltale tone (indicating) that is a signal to the 
equipment that dislodses the call and literally seizes 
the circuit. It is an internal signal that we use to in- 
dicate the circuit is free. 

As soon as that is donc-—-and you are now in the 
toll nctwork, not in the portion going from the local 
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‘ ww 
telephone to the local central office, but the wetual 
intercity or more than ons central office toll net- 
work. There is no reason to have this teitale tone 
present unless it just happens to be accidentally 
present during a conversation when that frequency 
is emitted by some sound in the background, 

So after you seize it at Chicago you press the KP, 
which is the key pulsing buttun that only a toll 
operator has, 

Then you dial, in Sydncy, Australia, say, what- 
ever number you want to, using the cade—in the 


ay oll 


~aee 


United States or§n Sydney or in London. And whenS (62 


you have dialed all that, then you press another 
button which only the operator has, the start but- 

ton, and it appears to the equipment that another 
long-distance call is coming through, so you at 
Chiczpo, having seized the circuit, send the call on 
to its destination. 

Now, when the call is completed and your purty 
in Sydney picks up the linc, the cquipment, not 
having recognized that an alien body has seized it 
from distant plancts, thinks that you have 
completed your call to information in Chicayo. SI 
all you have at that point is an entry that you 
reached the information operator—-a no-charge 
condition. Then when your party in Sydney, Aus- 
tralia, hangs up, the equipment thinks that the in- 
formation operator, directory assistance operator in 
Chicago, has hung up. And that is all that shows. 

Meanwhile, if you have any facility with 
this—and as you sce, it is ace.stically coupled so 
you don't have to connect it in any way with wires 
or hard wirc-—you can then do this (indicating) and 
start your next call. 

So you don't even have to redial Chicago. You 
can stay on this, controlling the Chicago line that 
you have seized, and make a series of five or ten 
calls to all parts of the world. And if you make your 
next call within a period of seconds after the first 
call, you arc off again. The equipment still thinks, 
“This fellow is talking a heck of a long time to that 
directory assistance operator in Chicago.” 

l CHAIRMAN ERICKSON: That bluc box, as you 
dcnomtinate it, has a sticker on it. Was this an ex- 
hibit in some case? 

MR. CAMING: Yes. This was a grand jury ex- 
hibit in a particular case on October 24, 1973, and 
at the conclusion it was provided by the court to us. 

CHAIRMAN ERICKSON: Was a conviction ob- 
tained? 

MR. CAMING: I believe it was. Tam not sure 
with certitude in this particular casc, but our 
batting average has been rather good because we 
are rather careful before we bring anything te 
prosecution. 
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Now, what do we record? Pemember, we don't 
do any recording at all until every other investipa- 
tive method has been carefully caplored, and until 


we have established by other equipment that this is 


definitely an illegal cal. In other words, we would 
keep # count, for a day or so, by a counting 
mechanism of one type or “another of the number hg 
tines, plus perhaps the various tones disled, 


-dicating that there was undoubtedly a bluc ba 
being used, 


Once we have established this and wre in our final 
evidence-gathering stage, the recording is very bricf 
and usually includes three facets: The dialing of the 


multi-frequency tones of the blue box after the tell- 


. 
1a 


ing and dialing facets. 


tale tone of the blue box is emitted. That actuates 
‘the equipment. It docs not start until then. 


And we e would record the dialing tenes and then 
the Jringing cycle of the fraudulent call and the 
opening, “salutation when the (purty answers. 
Generally this entire process is GO seconds or less of 
voice conversation, and very often it is only 60 
seconds for the entire recordins, including the 1ing- 


Now, as part of our continuing concern and 


review of our operating policy relating to privacy of 


ovr communications, we recently have further 


refincd our procedures to require that no such — 


limited recording may take plece unless the pret 
express approval is obtained of the company’s 


- Secusity Manager and the concurrence of the Vice- 


President, Operations, and the Vice-President and 


Generz! Counsel of a particular company, or their 


designee. In this respect, too, as in many others, our 


systemwide procedures, as in toll billing records 
and in most of our procedures, are more restrictive 


than the requirements of the law but reflec tive of 


our conce : 
Now, 1 might j jus. say in passing that these crimes 
have never enjoyed the protection of the law, 


federal 


ion. 


ncither before nor after the passage of Title HL. It is 
of particular interest, though, that almost all these 
cases go to prosecution, and in these cases our en- 
tire process of evidence-gathering has been sub- 
jected to close and thorough judicial scrutiny and, 


‘of course, a confrontation by the defendant. 


This judicial oversight has continued to date with 
some 325 convictions and a number of pending 
cases, which icate not just the number of convic- 
tions but the extent to which courts at state and 
level have repeatedly reviewed 
procedures for gathering evidence. 

With virtual unanimity, the courts have held the 


“methods have been lawful, have been effected indc- 


pendently of cooper: ition with law enforcement 


authorities wand are in an public interest. 
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Now, we have introduced a federal statate 
proscribing the manufacture, possession, imperta- 
tion, distiibution, or advertising of there devices, 
and the publication of plains, specifications, and in- 
structions for making or assembling or using thear, 
And we have submitted that to theconmission for 
its consideration. 

We feel it would substantially contuibute to the 
containment of this type of fraud. Prosecution for 
iMegal use under « statute such as the Craud-by-wire 
statute will, of course, continue to be our first line 


of defense. But a statute of this character would da 


a great deal to assist. 

Now, as in many criminal areas, detection here is 
very difficult. And the instances of electronic toll 
fraud that we know about, E think } can frankly say, 


represent the portion of the icebery, that mects the 
eye. 


We believe thet the actual hoakes curre nitty being | 


sustained by us may be ten of twenty times as great 
as the profitable losscs which we calculate tu be on 
the order ofla million dollars or more a yeu. 

Now, we feel, in concluding, that the vist, ally 
unchecked use of clectronic toll fr aud devices 


which would result if the threat of effective detec. 


tion and prosccution is removed woul! unpose an 


overwhelming financial burden on the telephone in- 


dustry. 
You can visualize what would occur it every 
houschold had a bluc box anda black box. Ibweer id 


require the telephone industry end its honest 


customers to underwrite the entire cost of these 


depredations, rot only the loss of revenue but the 


substantial expense of the circuits, fac ‘ilities, and 
equipment which are tied up by such ithegal use. 
And these losses would rapidly reach stayseing 
proportions, soaring into the tens and hundreds of 
millions of dollars, and 1 think it’s fair to say 
jeopardize our very ability to. provide telephone ser- 
vice to this nation. 

1 would be very pleased to answer any questions 
that the Commission may have. 
- CHAIRMAN ERICKSON: We ccna that 


very much, Mr. Caming. 


Mr. Feldman will proceed with the questioning. 
MR. HERSHMAN: If you don't mind, E have just 


a few questions I would like to ask before Mr. : ou 


man begins. 
At the request of the Commission you sy; plies 


1974, approx sinmgtchy LASS $3 
devices wet were found on the ‘faci ities of ATOE sind it 
“Canin D he va 

subsidiaries. .. Could you “tell US, Mr. Camir fe bh 
these di devices were found? fe 
MR. CAMING? 1 take it by that you mean who 


found them? 


we 
‘sib 


WS 


| us with figures_ indicating that between J. 1 Janay A ——— 
1967, and [ Tune: 30, 
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MR. HWERSHMAN: Who found them and in what 
course Of business? 

Mit. phe! Well, as you might well an- 
ticipate, Mr. Hershiean, the were found ina 

varicty of a A gent many of them were Townd 
by. our own Aclephe people routinely in the 
course of their day-by-day duti eS. 

We have, for example, some 90,000 Bell System 
outside -piant_ personnel who ure “continuously “ih 
‘contact with the plant, both the outside facilitics 
‘Bnd in offices and Womes. And, of course, there 


‘they have on a large number of occasions found 


these devices. 
In addition, ¢ 
plant check fora "pessitite wiretap, We | r ake HS CX- 
haustive éh as we ‘possibly cain avast 
~ Now, “qantittedly Taany of these Stpposed wiretap 
complaints we can establish are plant troubles, such 


Sts a 


saan ane am ea 


as static, as 1 mentioned in my statement, or crack- 


AU 
aT | 


; 
es 
| Lf 


ling noises or voices on the line. But if we cannot, 

we then make a at very Wi thorough physical inspection, 

and frequently the devices ‘have been found av ‘a 
result of a V customer check, ew ee 

MER. THERSHMAN: How frequently would you 
say, Mr. Caming? 

MR. CAMING: I would not offhand know, but! 
would say that both methods arc contributive to the 
totals Sint were. s ackicved: Thavé no idea of “the 
breakdown, and 1 don't think it would necessarily 
control. In both cases the telephone company has 
found it and our people are very alert to any irregu- 
larity oz foreign device and are instructed to report 
iminediaicly. . 

Now, raany times we ourselves determine that it 
is not whit it appears to be. For example, you may 
find a loose wire and it turns out that it was just left 
there by a previous installation being closed off. 

But we are continually refining our methods. 


Se nee etna 


et a se i ee 


We 


make a very niy exhaustive investigation n of ¢ every ¢ 
‘plaint. Wedor not take | any of these Tt ghily. ¥ We ¢ very 
Cry & peu then. 


aminations ot this nature: do o you wee a yc: 

“MR? CAMING: 1 bey your ur pardon? 

MR. HERSHMAN: How many searches of this 
nature do you conduct cach year? To ae 
"MRVCAMING: I would say that we reccive in the 
<order of 10, 000 complaints, aS an average, in the 
Bell System over a year. And in addition to that, 
there are, of course, the 90,000 craftsmen that are 
out every day, And they themselves just regularly 
keep their cyes open. 

MR. HERSHMAN: Mr. Caming, do you have a 
breakdown of the number | of “devices found. ‘after 
“the fnitial ‘call, ‘from oe customer to have his wircs 
checked? ish iran naa 
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Mik. CAMING: Ido notknow. offhand. We could 
check that out. }do not know whether we do main- 
tain secords of that character, The reason T sity thant 
is that when we pet a request for a check, a wiretap 
check, in the very, very Lirye proportion of the 
cases, well over 90 per cent, we can establish 
through central office testing that these are nothing 
more than plant difficultics so there would be no 
reason to keep any check of it. We just advise the 
customer that we have corrected the condition anit 
found what it was 

So it is only a ‘small percentage that really turn 
out to require further investigation than the central 
office clectronic testing. 

MR, BLAKEY: Mr. Caming, the reason these 
questions are being asked is there is testimony in 
our record from private detectives that they found 
a certain number of devices out of a certain 
number of checks. Some have indicated as high as 
one in five. 

And, frankly, your experiznce is iin 
against which we can examine the private detec- 


yl. 


tives’ expcericnce. If you have records that would ine ——— 


dicate how many times youl devices out of how 
many times you go out to the house and the phone 
to look, then we have some objective test as against 
the private detective statements. And if the nviteri- 
al is relatively casily retrievable, it would be of 
assistance to the Commission, 

MR. CAMING: We will certainly check that, 
Professor Blakey, and if we do keep such records 
we will, of course, be very pleased to present them 
to the Commission. 

I would say offhand, just based on my own cx- 
perience, that the figures sound rather on the high 
side. 

MR. BLAKEY: If you don't have the figures ex- 
actly, could you---— 

MR. CAMING: Estimate? 

MR. BLAKEY: -—cause a reasonable survey to 
be made of your knowledgeable people and yive us 
the benefit of your best estimate? 

MR. CAMING: We wili smipees oe renys of our poet 


safaduumte tnd mae ete 


Me. et 
The figures that you supplied to the Commission 


Petit shad 


Rave Specifics | on approximately 1,009 devices 
‘found since January 1967. “OF these devices THAT, 
a preat majority were ‘reported to hiw enforcement. 7 


However, there still remains a abasic it substiantis! 


5170 


1) 


number that weren't reported(to law enforcement. § 17/ 


and I would like to know what your policy is and 
why it was not reported to Liw enforcement. 
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Mit. CAMING: If } remember the figures off the MR. HE -RSHMAN: Ww Congress took steps lo 
top of my head, P think &8 per cent or $7.9 percent — mandate the reporting of all egal devices to law 
of the figures we pave you were reported tolawcn- coseemeaay authorities, would that bother yuu 
forcement authorsitics cither at the federal or state greatly? 

— level. MR. CAMING: Would that bother us giently? | 
And } might, by way of just commentary, say 1 MR. HERSHMAN: Yes. 
noticed a newspaper article that commented that MR. CAMING: Not at all. It is the Bell System / 
only 661 were reported to the Fedctal Bureau in nolicy. 
our figures to you. MR. HERSHMAN: Except in Mlinois. 

MR. HERSHMAN: I belicve that was 610. MR. CAMING: Except in Mlingis, and I think I 


MR. CAMING: You have the advantage. can say that 1 the Command 
ay that if the Commission expresses grave con- 
MR. HERSHMAN: For the record, piesa - hat THEE MON GRITERNES El ays CON 


MR. CAMING: But roughly that number. One of R. HERSUM : 
the seasons for that is that in many arcas—it may — ” ” ene nee _— met Commission 


not well be appreciated--we react to the requests 
of local law caroeceimont whom to report sent to. me ieee gi pied . to the to our confreres 
For example, in New York City in the Queens 0 & that to their cxreful atten 
atea, we have been asked by the Bureau to report ‘ 
them to the local district dikes who then filters : Mi HERSHMAN: My personal opinion is that it. 
them, and only those that appear to be of federal —'* the responsibility of the telephone company when 
interest are reported to the federal authorities. a device is paps to report it to law enforcement, 
¢ This accounts for the fact that our total figure is MR. CAMING: It certainly is a policy that we 1$0 SO 
—— higher than our figures to the Burcau. subscribe to and one which we have very carefully [75,7 Tf : 
2 [We usually report them to whichever agency it is followed, \with the exception of Illinois Bet which ! 
: the desire mutually of the appropriate federal, requires the prior authori ization of customers at this ° 
state, and local authorities that we do report it to. time. 
Secondly, of the 12 per cent, it must be ap- MR. HERSHMAN: Mr. — Camirg, we had - 
preciated that about & per cent of those reflect testimony yesterday from a private j investiydtor in. 
earlier cases, many of which were situations where the Los Angelcs area who was quite disturbe ne hat 
the devices were found in remote areas or in satel- . was 1 “not ot aliowed to advertis his s det i ing, scr 
lite—well, in some cases they re found in domestic vices 1 ‘in “the 1e_ycllow. piges. He expressed his belicl 
eases, marital cases, and with the express wish of shat one of the motivtions the tele phos Ne cumpany 
the parties involved that they not be reported, has in not allowing debugging services to advertise — 
_ Tthink that accounts for all but about 4 percent. = was because they were afraid debuggers would 
_ Now, our policy itse'f is to report every case to eventually find illegal wiretapping conducted » the 
law enforcement auti.oritics. We do that now telephone company. 
generally in all companies with one exception, For the purpose of these hearings ae ow recur and, 7 


where they do not report it except with a prior | would like you to expiain exactly why it is you do 
authorization of the customer. And this has been ogy allow debuggers to advertise ae 


based upon long-standing, concern for ur fact ~ MR. CAMING: I'd be very pleased oo 
manger co sgt pred appar orbit ed It was in the early ‘40's or so when wire tapping 
: ou cae me ay reconsider its paattlan . was declared iliegal that we banned al} advertising 
MR. HERSHM AN: Which company is that? seri bia rong oe from the yellow pages: as 
MR. CAMING: It is Ilinois Bell Telephone Com- ap aera : oi wre oe a. 
any. And I think that accounts for 4 of the 12 per In the mid-'60's, during the consideration of the 
Lia we are talking about Omnibus Crime Control Bill, and after the Long 
But it is Rell System policy that it be reported, committce hearings of the Subcommittee on Ad- 
4 and generally it is reported i in all cases, both to the ministrative Practices and Procedures had been in- 
customer and to law enforcement. _ itiated, we decided as part of our continuing review 
—LUMR. HERSHMAN: Norctheless, if the customer that we would ban ali cavesdropping advertising, 
‘Fequests that it not be reported, then--—- too, although up to that date ‘t was not a federi! of- 
MR. CAMING: In the case of Illinois Bell, they _fense. I think the FCC had then recently declared 
report it only if the customer requests itorthey tcll it, from the regulatory standpoint, proscribed in Fe 
the customer that they will be very pleased to radio communications, but it was not a federal of- 


cooperate fully with law enforcement if the — fense, and many states did not so consider caves 
customer wishes shi to po forward w ith it. ‘weenne 


a ee er ee ee ee 
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But we felt it a nvatter of responsibility, aS 
re responsible pub lishers, and also because “of our com 
cer and the public’ $ concern for privacy of conm- 


munic ations, we banned eavesdropping ‘and also 


felt it w aS appropriate, to. ban dcbugsing. because 


those who havea capanility, asi _ncotioned inimy 
statement, ie uehet ee have athe = atl 


become Ww ire 


pages, “to 
pee iavestigator ‘for ange: & set 
seep and debe, . 


“We. “were, eat 


peeherine. 


aS. w viretapping 2 “an 
capability. 


ee eee ci ee tes = SS eae a A Rem ag i a et ee 
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MR. HERSHMAN: Has this been chi iHlenpest | in, 
the courts, Bir. Cating! 
MR. CAMING: Wohas. We had a very, cate 
case in the St. Louis area. be fore the Miss 
pul Seteiee Cormission, “and T Aelicve JS 
into, court, in w ich. OE policies — 
ipheld by the| Mis: $/7 b 
r mous bing inthe 
‘and. ‘also. within our “province as 


‘ako. i 


blic ded Comin 
public interest, 


MR. HERSHMAN: Mr. Caming, would you 


‘sion with a iter con: 


cerning. the details of that case? 


MR. CAMING: C can do beer than that, 1 will 

send you a copy ¢ of | ‘the. decision. ee 
~ MIC THERSHMAN: I would Uppreciate that. 
[The material referred to follows: } 


m 


% 


jt was 


) a R.CAMING: Yes. 

And it has been_anr coneral ¢ el abate 
one that wants, i rane debugsi 
it is no reflection wpa those in “many nae 
coucerns— -can readily obt: es i from other source = 
such #s the local police | partment 
fal Bureau of Javestizativn, or pe 
“chaniber_ of “commer c, who “ean Sstublish the 
‘soundness of the reputations of the firms. 
~ Poes that answer your question? 

MR. HERSIIMAN: Yes, it dacs. 

MR.WE STIN: Mr. Hershman, 
question about that, please. 

Just so | understand the framework in which your 
answer wars made, is it your position that you do not 
accept for advertising in the yellow pages any ad- 
vertisement which is against public policy, though it: 
is not expressly ilesal? For example, would an 
abortion 2d, prior to legalization ia ithe st ve 

cn ouoge by. you 2 nd naw would. it-be accepted | 

by yo “so | pet some perspective on it. 

MI. Soa NG: No, Professor Westin. | was ad- 
dressing myself not to public policy but to the fact 
that itis our belch that in the very delicate area of 
privacy of communications, where we, long before 
iNegal, banned cavesdropping advertis- 


Id like to ask a 


_ing—-you see, it was in December of '66. The Crime 


sy 
| 7 


Control Act was passed in June of "68. We, on our 
own, did this and, to insure there was no loophole 
> ine ban agai it wiretapping and c avesdtopping, 
Simultaneou sty fefused to any _ longer take 
debugging ads. ce ce 

“MR. WESTIN: Mr problem is sort of a First 
Amendmeat one. That is, it sounded to me in the 
three instances you mentioned —I have no trouble 
with two of them where you say you don’t accept 
ads for wiretapping and you don't accept ads for 
ciectronic cavesdropping. Rather, it is in the 
debugging one that | have some tro trouble. 

Your assumption, ; as I | listened to to it, seemed to be 
that because some private investigators who a 


ae jon coh score walt 


tise d ebugging : services. were found through you, oF 
through prosccuti r that you “observed, ‘to be. ‘also 


Se a ee sone go am 


capable of or offering services, in fact, to engage in 


wiretapping — and ~ “electronic cay 


therefore were “making the judgment “that “you 


Would not accept any advertisement for aohorone:, 
That troubles me a bit because it is making a 
judgment that. all debugeing activity is of tl 
character, ‘or the overwhelming mitjority of persons 
who would edvertise “debuyring would be of that 
character--and also. because it denics access to a 


somewhat important publication for business and 


commercial purposes. _ 
I wonder how comfort: able. you feel about saying 


“that all de buggy x ts ate bugy er iadsp Mise. 
i Wee 


within the limits, of ‘the _ publicati: ae 


“have very 


wiretap; ring or cay 


ego of both of ‘those 


Pe ask iff 


MR. C 
believe that_Usaid that all debupys EcLenguming: in” 
improper, activily.. In fact, | otried te care fully 
reference the fact th-t almost all debupying tins 
arc probably highly re putable, and there ave other 
means by whieh one can obtain the name of a 
reputable firm. 

However, we try in our advertising to. afford, 

ua cert: un 
protection t to our readin public. And we 
invited | wiys OF wirtually ty ne way to police 
these advertisements, as” ‘you can appreciate. “We 
have? for example, Sonre 23 million listings in the 
ycllow piges, to give you an idea of the magnitude. 
Accordingly, sinc Aye name or the 
“debugger” "in this v s fen 
synonyin, upto Satay ior those Ww ho are 
tising their capabilities ? 


anount 


ph ra Ise 
“been a 


lapping: and 


: could. not “effectively, you mig eht s: Sly teapage in poF- 
icing, we felt that Ww 


fc Were | sheeted — 


Lee anaccae Me Spc ad ceria 


Geer, bela nem Soeree 


I slalso. eliminate any debugging 
advertising with, a full recognition that there ism 
impropricty Suggested tar ny LC! ir firty, 
And I might say tp to “today t the evidence OF The 
number of cases that have been publicly awed, and 
some presecutions—.a number of which we bave 
been made aware of—-in arcas such as private de- 


tective agencies and debugging firins -heve con. 
fimred that at least in some instances there is this” 


impropricty, and it was just a question of how, with 
the limited resources at our disposal, could we best 
follow a policy which we had hoped advantages to 


some slight degree privacy of communications, 


MR, WESTIN: I wish I felt a bit more coinforta- 
ble about the alternative that you mentioned. Fer 
instance, if | were a businessinan or political vader 
or involved in civil rights activity cnd was con- 


‘cerned that my premises were bugged or my 
telephone was tapped, 1 might not feel entirety 
comfortable in marching nen to the FBI or the 


local police department and a asking for a list of 
preferred firms to check out niy lines. It exposes my 


AMING: Professor Westin, first, ldo Ot 


ery 


private business to the government. it puts me in a 
position of wondering whether the loca! pofice dee. 


partment will put me in the hands of a former po- 
liceman who is now in the business, which is so 
often the case—a former wireman for the police de- 
partment | will go into the debuyging business. 
PROF 
could call the [security officer in the phone com- 
could do it" ceil 
Seven a “Chat 


emt 


Better 


deer eee eee 


SOR BLAKEY: Alan, do you think yout 


ine of Com merce OF 
plossed To. tell 
“these Tina 1s th at hay can Ww sorte. EXER ca only i 
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ewe ere eset 


vouch for but police. Ye have often recommended 
they censult the destter Business Bureau of 
Chamber of Commence iy the are. 

Rin. WE STIN: Phate xt feeling: the first thing the 
Chamber of Commerce would do would be to look 
in the yellow papes to sce who to recominend. 
These firms are net hke General Motors and 


General Electric. Mast of these firms are one-man 


<7 


RY sources fabtain a reliable individual or firm. 


15% 
ee 


—_ 
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or two-person operations. As 1 think of the Better 
Business Bureau and the Chamber of Commerce, 
tow do they know v:hat is a reliable firm when 
these ate by the nature of things so relatively small. 
There ate some national firms that do this work, 
Burns or others that we know of, but IT just feel 
troubled by this. 

MR. CAMING: Our experience, Professor 
Westin, has been up “to. now, his has. created no 
problem at all rat we, have. heard of, except from 
perhaps a few detective apencics that _complains ed” 
about their ads not being _ acceptable, ) 
“We have had no public concern that they are not 
petting adequate cenibe. 

Normally, this type of service is sought by busi- 
nessmen who can scnerally, through a number of 


We ate not in 2 position to tndicate to them in 
this rather difficult crea the reliability of every firm. 
We do not profess to do that. Nor could we fail to 
ignore—— 

MR. WESTIN: If | may interrupt you a moment, 1 
think that is my problem with Professor Blakey's 


suggestion. If you call the security officer at the | 


telephone company, they'd be put in the position 


~ 


! $5 | MR. 
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of, as it were, assurins the reliability of the firms 
they reconmend er inaking some claim or dis- 
claimer, and LU think the telephone company would 
probably feel uncoinfortable about selecting com- 
petitors in Me area as to who they would recom- 
mend. 

PROFESSOR BLAKEY: Oh, they could give you 
three or four and tet you choase, 

MR. CAMING: It is a rather difftcult decision, 
Professor Westin, as you can imagine. We do not 
do this literally or very often. But we were aware 
froin the very outset of the problem, and decided at 
that time, which is some seven or cight years ago, 
to gQ down that route. And our experience 
generally has been received salutarily. And as | 
said, it has been reviewed. 

MR. WESTIN: Thank you. 

ape HERSHMAN: Just one further question, 
Mr. Caming. 

MR. CAMING: Surely. 

HERSUMAN: On Wednesday we had 
testimony which related! some rather serious allepa- 
Hons about employess of Southwestern 


O8S1 


within the frame of our c 


Bell, 


128A 
war 


specifically employees in the Security 
Southwestern Ucll, 

I know that ATOT has done an internal investiga. 
tion of those charges, and [wonder if you might for 
the record tell us what your findings have been. 

MR. CAMING: I would be very pleased to. 

MIS. HERSESMIAN: Briefly. 

{Veaughter.] 

MR. CAMING: Tam just referring to notes, not 
to all the content of this. 

Let rac tell you what our position is on allepa- 
tions made by the police chief and others in the 
City of Houston, 

It has to be recognized that naturally we have 
limited resources compared to law enforcement 
with respect to our ability to thoroughly investipate, 
We do not have subpoena powers. We do not have 
access to law enforcement files. But we do have a 
generally capeble group, and we have’ 
thorough investication to 
resources as one of the stens. 

Now, these investigations were not done by per- 
sonnel within Texas, but we brought in. the 
Southwestern Bell security chief himself, the 


Division of 


made a 
the extent of our 
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general security manager, from St. Louis Headquar-— 4 


ters. 

l In addition, our ATOT Director of Corporate 
Security mace an independent investigation--ayein 
capability--and we have 


SI 


very carefully, because of the gravity of the — 


charges, investivated this. 

But secondarily, and perhaps of most sig- 
nificance, we have made repeated requests to Chief 
Carroll Lynn, to the county prosecutar of Harris 
County, District Attorney Carroll Vance, who coin- 
cidentally---and ] have some of the newspaper sio- 
ties here--has -sked Mr. Lynn to produce the 
charges that he made, as to any proof or any nante 
or any indicia of guilt that we could use to further 
our investigation. 

Of course, we were cooperating fully not only 
with District Attorney Vance, but we have also 
contacted the United States attorney. 

And Vd like to just bricfly read—and it is 
bricf—our contact with the Federal Bureau of In- 
vestigation whom we have worked with. This is a 
letter of December 20 of last year, and T will just 
quote bricfly from it: 

“We ure especially concerned when such charges 
include the involvement of telephone company per- 
sonnel. We find it particularly frustrating when we 
cannot find any basis for these charges. We the 
th.. business of protecting the privacy of telephone 
service very seriously. If you tearn of any informi- 
tion Whatever concerning any viehitions by ote city. 


ployees, we would appreciate hearing Prete yatit se 
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we can ]ti tke proper disciplinary action, including, 
dismissal. 
“Furthermore, it is our policy that any violation 


of Title Ul be vigorously prosecuted. 


“We shall continue to assist you in every tespect 
in this endeavor.” 
It is signed by the Security Manager, 


Southwestern Bell in St. Louis, addressed to the. 


. Special Agent in Charge, Houston, Texas. 


Now, we made a similar request and have spoken 
several times to Chicf Lynn. We have so far 
received nothing whatsoever--until recently, this 
past weck for the first time, through the hind of- 


fices of the House Subcommittce on Courts, Civil 


Liberties, and the Administration of Justice of the 
Committce on the Judiciary, we pained access for 


the first time, not throveh Mr. Lynn, but through 


the good graces of Mr. Lehman, the majority cou; 
sel, to certain transcripts of officers, several of 
whom are apparently under indictment, who made 


jul 


: vial 


certuin allegations. 
MR. HERSHMAN: The Commission has those 
transcripts— -— 
~MR.CAMING: Patdon me? 
MR. HERSHMAN: The Commission bes those 


transcripts available to us. 


MR. CAMING: I sce. Then that is of particular 
interest beccuse we had ee been able to see this in- 
formation [before, though we had been repeatedly 
trying to. 

We are getting copies of selected pages which 


tele r to the te lephone conmnany, and we intend to! 
Jaunch a further and mere detailed examination, in- 


cluding an appropriate examination of the offices 
involved and any leads on employees that may have 


Bese) involved. 


‘This investigation will be conducted by ATOT 


pales its Director of Corporate Security, at the 


behest of our higher management. And it will bu, of 
course, with close coordination of the oe 


of Sovihwestern Bell. 


We also learned a tape of a conversation between 


Chief Lynn and the Southwestern Bell Security 


extremely sophisticated equipment, in an ¢ffort to. 


Manager at a lunchcon was supposedly so garbled 


as to be unintelligible. We have contacted at my 
request Mr. Lehman—in fact, I think it was done 


yesterday formally—-aad requested that gee 


proper protective custody that that tape be turned 
over to our Bell Telephone Laboratorics who have 


decipher the tape. 


We with to do so. because this would permit 3 a 


determination. of the veracity or tach of veracity of 
the statements made by Chief Lynn with respect to 
that luncheon, which have been categorically de- 


nicd by awn remployee of lony stunting. ek you 
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can appreciate it, faceless accusations up to now 


have paralyzed our ability to concludes this phase of [ik 


our jnvestipation, 


—r 


L_Unfortunately, Mr. Lehman has advised—and 1 fi29 


state this, | believe, without any breach of cen- 
fidence —that the tape was returned as too purbled 
to Mr. Patterson, 2. 1. Patterson, who is an ‘upp 


parent assoc iate of Chief Lynn, and Mr. Lchman is 
going to recommend to Mr. Patterson that ander 
proper auspices the tape or a proper copy thereof : 


be turned over to us for resolution of the matter. 
No onc is more desirous than the Rell System of 
insuring that any aberrations are rooted out. But 
also, we cannot act upon questionable allegations 
made to the newspapers hy gentlemen who, when 
confronted, say, as they said to County Prosecutor 


Vance, as quoted in the Houston papers which we 


checked, and he told us that there is no actual 


proof. We are following this up. very closely, and | 


can assure you that whatever the result is, we shall 
act appropriately and fully on it. 

MR. HERSHMAN: — you, 

Mr. Feldinan. ' 

MR. FELDMAN: Mr. Cuning, I'd like to begin 
with a prelimine try question which fF think may help 
the Cominission. You used the term both in your 
statement and on nein “Hell System pol- 


tify Wat ‘tem, 


's corporate struc- 


© nae es ee 


ae T understand it, there are 23 operating compa- 


fe ah nas mene ee a a ee ae a meme 


MRO “CAMING: Generally epeaki ing, in the area 


of Security matters, the policy of the Bell ee E 


set PY. oF American Oe 


sa eee ee meer S 


Slat d Cainp ities 


"For gees by way of graphic cxamp! le, when 


Title i was enacted, we required procedures | with 


respect: ‘to how. to hand! :_ 60 tL ord eee wiretap 


Sei Y 


eraeh AT OT an anprawe ved pup t to ae 


oot sere: They were then 


sc they w a 
ter the “conference. “And theie. com- 
ment were invited and any § supeested changes: Coe 


“They were reecived and reviewed, and then the 


final document was established, and itw AS sent ‘out 


as Bell By stem eae 


Bene be ee 


(o3 


nies|around the country whict : v/ 52 
: y which provide telephone 
service, and 1 wonder to what extent those operat- 
ing companics are pennitted 1o set their own poli- 
cics in certain areas and to what extent are they 
. bound by policies determined at ATOT’s ‘Corporate 


ea ences ew Smee seiees 


ut conjunction, with it 
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In. the hast analysis, AY TOT establishes the policy 
nanaciitted. companies and 
bears the responsibility fur it. 

: MR. FELDMAN: And Joes that mean wt AVOYT 
“Tas enfore ment power? ? 

Lh . CAMING: In the sense that all the compa- 
nies of the Bell System are committed to the stron- 
pest possibte protection.of, privacy of communica- 
tion, there has nut been any, need for enforcement 
of ‘policy. Imight say, parenthetically, | that in all but 


two. companic: 5 we have the whole controlling i in- 


terest stockwise, and in those two compiunics we 
have a very substantial shareholder i interest.” 


MR. FELDMAN: As an example, you included in| 


your statement here today, and IT know in other 


forums you have stated, it is Bell System policy that - 
«your mperelins companies do not engage 


in training 
law enforcement personnel, 
MR. CAMING: 1 do not believe I said that. I be- 
lieve 1 said—and I can understand that long state- 
ment—-that we do not cnpape in training lew en- 
forcement personnel ia methods of wiretapping and 


eavesdrop; ping. | mean this was my reference. 


MR. FELD‘ AAN: Does that mean that it is not 


against—--- 


MR. CAMING: For examp le, we would train all 
of Our customers, say, in how to use our 
PRX’s--micht gise them courses in familiarization 


with our plant equipment, take them through our 
someuines perform instruc- 


traffic departments, 


tional surveys for thei. 


Fy 2 d Ls 


In other words, there are a number of services. 


But we do not train them to be engaged in wire- 


tapping or eavesdropping. 
MR. FELDMAN: All tight. Let me be more 

recific. | nal ae 

"Ave you aware of at least two 


attention 
representatives of the Chesapeake and Potomac 


Telephone Company here in Washington ap- 


parently held special training schools for agents of 2 
i federal : law 
telephone theory? 


enforcement agency in general 

MR. CAMING: Mr. Feldman, it has been a 
distinct pleasure to deal with you over a period of 
time, and you were kind enough to bring this to my 


attention earlicr, and 1 have reviewed that very : 


carefully. 
For a period of a couple of years, starting about 


1967 or so and termins ting about 1970 or ‘71, a 


number of government agency personnel—a a few of | 


_ them were in law enforcement--did participate in a 


plant familiarization course, the type that we would 
nomelly pive 
orientation, ‘ 


incidents which oc- 
ened in June of 1970 and Agsil of L971 thathave 


‘come to the Commission's in which 


to basic installers, indoctrination wd 
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}ounderstand, were in hiw enforcemen 


Others were from the Department of State, the 


FAA, the Departincot of Highways, 
Columbia. 

When that program came to the attention of 
upper management in the COP Company in late 


District of 


1970, it was felt that it should be terminated, for Job 


two reasons: One, it didn’t appear to be part of our 
basic responsibility to be doing that, and secondly, 


_ it was subject to some misconstruction, paiticul, rly” 


in view of our strict policy of not training kev cn- 
forcement. So that the prog "ra Was terniinuted. 
To my understanding, 
other than familiarization with general plant theary. 
MR. FELDMAN: So that the record is clear—-I 
don't want to leave any impression there is. ens ting 
illegal shout it-— — 
MR. CAMING: I understand you, but our elles 
was brought out in a letter by our Director of Cor- 
porate Sccurity of ATOT that we do not provide 


any information to law enforcement except with 


respect to specific court-ordered wiretapping. 
With respect to general techniques and methods, 


we do not design equipment for Wiretapping or 


eavesdropping, nor do we train them nor assist 
them in effectuating it. 

MR. FELDMAN: Thank y you. 

MR. CAMING: Thank you, kindly. 

MR. FELDMAN: I'd like to ask you a ntsaber of 
questions, turning to a different subject, which have 
to do with the matter of pen registers. 


Now, as the staff has traveled around the country 
speaking with law enforcement officials and others 


familiar with the court-ordered system, f think it 
would be safe to say no single subir has caused 
more confusion than the matter of pen registers. — 


pen re gisters”” i 


purposes? | 


MR. CAMING: That is eoeec A per register is 


a generic term, if 1 may just amplify, for the type of 


equipment that would record the dialed number. So 


call them dial impulse recorders—there are various 
models. 

MR. FELDMAN: You do not provide that equip 
ment to law enforcement agencies, hough. 
MR. CAMING: No, we do not. 

MR. FELDMAN: That means if a law 


they niust secure it on their own? 
MR. CAMING: | 

available commercial equipment. 

MR. FELDMAN? hannlachered by differe at 

concerns? | 
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oss} 


il was note program of | 


enforce. — 
ment agency wants to use that kind of equipment 


Yes. This is very commonly 


Fl 


|_Let me begin igs asking: Is it correct the term . 

a generic term which describes a _ 

number of aie devices which do basically if- 
ferent things but may be used for slightly different 


eS 


— 


BR. CAMING: A large number of different 
nanufacturers, such 2. Dianetsics, Pthink is one. 
MR. FELDMAN: there sre several manufisc- 
turers. The ¢ equipmcr manufactured by these dif- 
ferent concerns varics in its sophistication and. its 
nature because it may be used for slightly different 
poiposes? Is that also ‘currect? 
MIR. CAMING: Weil, some have greater capabili- 
tics When others as far as the amount of paper 
“secording, dial impulses, and nuinbers. 
“MR. FELDMAN: Is it correct that some of these 
devices commonly re: 
have built into them the abiltty to monitor conver- 
sations which are occuring on the line to which the 
“device is attached? 
MR. CAMING: Lbey your peer I missed part 
of that. 
Mk. FEL DMAN 


these devices at the biore 


sophisticated end of the 
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Cable and pair and multiple record appr nisere 
record information are only to be released subjec 
to due process, such as lawful court onder. And ve 


state it’s our unequivocal policy to adhere to the 


“and our concern for providing 
‘creed to as pen registers also: 


- 1s it also true that some of | 


spectrum also have the capability, pethaps if 


another set of earphones were to be attached, to 
monitor convers 
Sine? ' 

MR. CAMING: Yes, and that is the subject of 
“our concern. It is not so much thet they have the 
capability but all you have to do is insert a jack in a 
ahi de number of them and attach a tape recorder. 

MR. FELDMAN: Or a set of earphones? 

MR. CAMING: Lam not sure about that aspect 
- without some way of overhearing the voice. But it 
might just be earphones. But certainly you can, by 


plug rzing in, have the capability of overhearing the 
: voice corversation. 


MR. FELDMAN: Does 
uniform policy—-— 
MR. CAMING: L might say 
gisters [have thrt capability. 
phisticated medels do. _ 
- MR. FELDMAN: Does the 
uniform policy in- tee to the nature of legal 
process which is required before the information 
which would allowa pen reg gister to be hooked up is 
provided? 
bIR. CAMING: Yes. We have very crystal- leat 
policies which have been reduced to writing. 


th 


Bell System have a 


that not all pen re- 
A number of so- 


Fall System have a 


sitions which are occurring on that 


fact that in a non-Tithe I situation, assuming: or- 
guendo the validity of the use of a pen register by 
law enforcement authority---very often federal 
authorities proceed under Rule 41(b) of the 
Federal Rules of Criminal Procedure-—assuming 
that validity, we feel, first, that as a matter of policy 
assistance in only 


lle 


a 


those situatians where Tite HI safeguards pat rey writ: SUS 


ten in, and as prescribed by Congress, ‘or in 


adequate security situations, that we should not. 


provide a private linc which has a potential for 
other usc. 

That is our peneral policy, and one which we 
have ecndeavorcd to adhere to, and we have 
litigated several times, twice to the Fifth Circuit 
now. 


MR. FELDMAN: But the question is: Exactly 


what type of process is necessary? I know from ex-_ 


perience we have found a variety of different 
methods by which law enforcement sceks pen re- 
pister information. Sometimes it is in the form of a 
subpocna, sometimes in the form of a Rule 41 type 


search warrant. Other times they go in and xet 


something hybrid in the nature of the Title ws an 


~ there is a great deal of confusion. 


MR. CAMING: That is one of the points that is, 


_ of course, confusing to us, because we feel that it is 


for the Congress to determine this question as to 


the extent to which a pen register can be used in 


law enforcement activity. And we take no position 


against such use and recognize it as a useful tool, 


both for strategic information and perhaps obtuun- 


ing probable cause for ensuing T itle Wl orders. 
The only question is: Should we voluntarily, with 


also incipient-civil liability-—and we have been sued 


in a number of cases on other matters—undertake 
to provide, in addition to cable anc pair, which we 
do have to provide as business record information, 
but we only provide it under subpoena duces tecum 


of a court or grand jury-—we de not recognize an 


For example, on April 30, 1975, a communica- : 
tion to all Bell System security managers and also 


security ‘counsel—and in cach company we have a 
security counsel as a member of the Legal Depart- 


ment of the particular company who comes under. 


my pener ral oversight in this arca--restated the 
recommendation that private-lice facilities not be 


furnished to federal Jaw enforcement authorities 


acting under non- Tite WE court orders, for use ia 
connec veve with a courtauthorved per register, 


administrative summons—itr addition to that 


whether we should also provide a special private 
linc, not the one that you would get if you took an 
office and wanted to interconnect to your office 


down at headquarters, where you would go in and 


get a normal private linc or normal: telephone Ser- 
viee—but one that goes to th. terminal. 


And it is a difficult decision but our oui 


concern is for privacy of communications aid the 


854 


fact that if we assisted the federal authorities we 


woukl be subjected to the same requirements from 
every local and state  oeeee throughout this country. 


And, accordingly, we felt that our responsibility as 
a regulated common cariicr dictated that we act 
conservatively in this area as we do m so miuny 
others. | 
Mit. FELDMAN: Thank you. 
I'd like to explore several other areas where there 
‘js some confusion, and perhaps yor can assist the 
Commission in clearing it up. 
You include in your statement some information 
about toll revenues, toll bill information. 
MR. CAMING: Yes. 
MR. FELDMAN: The only question I have in this 
area is this; In one locality on the West Coast the 


staff has been advised by law enforcement officials 


that subscribers are given the option of asking the 
telephone company that their ftoll records not be 
retained except for the very short period of time for 
which they are necessary after billings—I guess 
something less than 30 days. And this has, at Icast 
in one instance that the staff is aware of, thwarted 
Jaw enforcement efforts to subpoena these toll 
“records. 


nics? . 

MR. CAMING: Lam aftaid, although | am not 
‘certain of the company and even whether it is a 
Bell System company—it appears to contravene the 
_ Fequirements of the Federal Communications Com- 
mission System of Accounting which requires us to 
retain, as 2 minimum, all toll billing records for a 
period of six months. And we uniformly do it 
throughout the Bell System. On oceasion, we have 
kept them longer, if, fer example, law enforcement 
has asked in a specific case that we retain them. 


Is this a policy in any of your operating compa- 
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facilitating wiretaps. MR. FELDMAN: The last 


area in this phase that Ud like to ask you about is 


something which is known most commonly asa call 


forwarding system, which | understand is a relative- 
ly recent development of the Bell System, As | un- 
derstand it, it is a service which you provide ta sub- 
seribers by which a person who desircs to be able to 


forward calls or receive calls at a location other. 


than his home or office, with the proper equipment 
can simply dial on his home telephone the number 
to which he wishes calls forwarded, and thes 


through computerized equipment in your cente:! 


office any numbers which ordinarily would be com- 


ing in to his telephone would be automatically. 


diverted to the number that he has requested. 

Now, the concern that we have found among law 
enforcement officials—-and they may not be correct 
in their understanding of the technical aspects cf 
it—but their concern fis that if this were put on a 
telephone and a Tithe HI court-ordered wiretiep was 


placed on that phone, that if the individual diverted 


his call to some other number, that would circum- 


vent the wiretap. Is that correct? 

MR. CAMING: Yes. And if I may just very 
briefly explain, cali forwarding is a feature a sub- 
scriber may obtain as an option. it is not available 
as yet throughout the United States but is in a 
number of locations. 

When call forwarding is provide 


d, itis usuelly in 


‘conjunction with an electronic switching system ef- 


But to my knowledge, we do not destroy any prior — 


thereto. You would offend federal regulations and 


“presumably intrastate regulatory recommendations. ° 


MR. FELDMAN: Thank you. On the question of 
subscriber information, where they have a wiretap, 
a pen register or similar device and keep on a day- 
to-day basis a list of cvery outgoing cali 
made—they have nothing other than the telephone 
number—does the Bell System have a policy on 
providing subscriber information to law cnforce- 


ficc, E.E.S. office, which is more computer con- 
trolicd. 
Now, the call forwarding fea 


he is leaving, to forward his calls by certain diahng 
arrangements to another telephone number, 
When he does that—-and let's szy iL is my number 


1 7f 


ture is in the com-- 
puter, and the subscriber has the capability, when 


and I am going to visit you, Mr. Feldman. | would | 
dial your number and, in effect, tell the computer, 


“Any calls to my number are to be diverted.” 
Now, they will come into the E.E.S. central office 


and will immediately go to you. They won't go to 


my phone. So that if you were overhearing calls on 


my telephone, yor would not be hearing any calls 


ment officials based on those kinds of records? MR. ~ 


CAMING; If | understand you correetly, when|Law 
enforcement is acting under a Title HI conrt order 
and presumably we are providing information and 


- facilities as provided by the court directive, part of © 


that would be such business records relating to the 
subject ef the order as law enforcement would 
require, including the names and addresses of uny 


coming in during that period. 

The party could still, if anyone was 
make outgoing calls. 
(Lin that case, we do prov 


tomatically know--we don’t have any way of know: 


ing without a laborious process what number it has 


telephone numbers identified. That would be part — 


of what has been rather uniformly construed, in the 


sense that it hasn't been challenged in the court, 


the provision of information in connection with 
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forcement could request us, by serving an a 
propriate order or subpoena, to advise then at Gree 
— time what nuns 


been forwarded to. But we can tell law enforcement 


et home, 


ide certain assistance to » 
Jaw enforcement when they request it. We don't au- 


whether or not there is a call forwarding feature — 
which the subscriber has. And then the law ene) 


aa ap: 


ber that call has been diverted t. 


* 


> 


This would require us to literally search the cony- 
puter with a very speck. fercd craftsman, who would 
£0 into the “call” stoie azea of the computer and 
search, and it could t.Le hem a few minutes up te 
35, 40 minutes from caperience, and the employee 
can find that particular number. And then we 
would be glad to proside that information under 
proper auspices. 

Now, P think it is fair to say thot we would not be 
in a position to assist, without a further court order, 
on providing assistance to the number to which the 
call has been diverted. The reason for that is that 
this would necessitate all calls to that number, not 


‘only by the person who diverted calls there, but 


everybody clsec’s calls to that number would also be 
intcreepted, and we would have to have a couit 
order to relate to that. 

But should we get a court order that would relate 


ol lio that particular number, we would accord the 


$uime assistunce as we would to the so-called home 
number. 
_ Now, the way those numbers are changed might 
be of interest to you very briefly. 

The party must come back to his home to change 


hat call diverston--or somcone else at his home 


could do that. And when he does that, that erases 
the call. We don't have a record. 

In other words, if you ask me: What were all the 
numbers called within the past three months that 
Professor Blakey’s phone may have diverted, we 
could not tell you. At most we could tell you per- 
haps one back, but the cthers are automatically 
erascil. 

Does that answer your question? 

MR. FELDMAN: Yes, it does. The concern at 


this moment is that as a practical matter law cn- 


forceinent would have a difficult time securing 
court orders quickly enough to overcome that dif- 
ficulty, particularly if the individual was frequently 
changing the number to which the cally were to be 
diverted, which I guess someone probavly would if 
they were attempting to circumvent a wiretap. 

PROFESSOR BLAKEY: We will take a ‘five- 
minute break at this tine. 


7 _ EWhereupon, a short recess was taken.) 
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MR. STEIN: Mr. Chairman, may I interject for a 
couple of questions? : 
MR. BLAKEY: Mr. Stein. 

MR. STEIN: Chief. Andersen of our Commission, 
unfortunately, had to feave carly and asked me to 
ask these questions on his behalf. They concern the 
telephone company’s cooperation with local law 


_ enforcement authoritics on court-ordered wiretaps. 


We found some depree of variance in the Bell 
System us to the degree of councration in furnish- 
ing leased lines, fer instance, between New You! 
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and New Jersey. New Jersey authorities find their 
cooperation from the telephone company much 
better than, say, New York City authorities, 
#hthough both of them have court orders. 

Can you explain the variance in telephone coin- 
pany policy there? 

MR. CAMING: Yes, Mr. Stein. 

}emight say, by the way, that I have personally 
heard nothing but the utmost commendation about 
cooperation in New York. Mr. Miller, the Scenrity 
Manaper, has been very highly regarded by boik 
local and federal authorities. 

V think it is justi a question of perhaps definition 
as to what we are talking about by deysee of 
cooperation. 

Both companies accord the same cooperation, 
and the methods employed may vary with the in- 
dividuals, but noi in the approach to the subject. 
The idea is to do everything possible(to effectuate a 
particular wirctap as effectively and as swiftly as 
possible. 

To give you an example, when law enforcenrent 
might advise in New York City, just taking this 
hypothetically, that they would require a private 
line—the federal anthoritics—between Point A. and 
Point B roughly, that they anticipate getting a court 
order, say, within six or seven days, New York 
Telephone Company would when provided the lo- 
cation of the listening post. i the suspect's ter- 
minal begin the necessary preliminary steps. 

As you know, these private lines very often, par- 
ticularly when they 20 through more than one cen- 
tral office, have to be specially engineered. You 
may need a wider gauge cable. You may need what 
they call long-linc sets to make sure the transinis- 
sion is maintained at a proper quality so the intcr- 
jection of the line dees not indicate an aberration 
to the parties to the conversation. 

All these measures and special engineering may 
tuke, say, a week to do. 

New York. Teiephone will normally initiate such 


“measures and when the order comes in tiey will 


eith+ po along or, if they have finished it, be 
prepared to activate the line and turn it over to tie 
authorities as soon as possible. So they do 
everything possible. 

A lot, too, depends on the facilities, the geog- 
raphy, | whether you are dealing with Summit, New 
Jersey, where I live, or New York City, where vou 
have quite a few different problems. 

MR. STEIN: The issue secms to be on private- 
fine channels which are much more difficul: to get 
for New Yort: City police officers than for New Jer- 
sey officials, so that New York officers sit in base- 
ments, whereas New Jersey officers can get the 
wires into their notnral effices. 
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MR. CAMING: Vo a degree there it depends on 

facilities. We cnideayys to make it uniform, and if 
there are any special prsblems ina particular area, 
nommatly they can be izsned out with the particolar 
local authorities. And, of course, we are alway: 
pleased to entertain poy preblem areas that as 
authorities meat proseat 

I, for caample, know that our Director of Cor- 
porete Security mait2ins very close contact with 
all the compinics. So if there is aay way we can 
 seview a situation with a particular company, we 

are always pleased ta €o so. 
MR. STEIN: Why the distinction between 
furnishing private-liue channels and furnishing of 
all other sorts of information, such as cables. ‘waa 
pairs?” 


to provide the minimum assistance. And unless it is 
an area like the federal area, and the District of 
Columbia and eight stetes have a directive provi- 
sion, we do not provide a private: line in the [first in in- 
stance. And we only provide line access informa- 
ticn, and then only euch additional assistance as 2 
particular case may necessitate to effectuate the 
specific wiretap. 

And the reason, in part, is that it is the preroga- 
tive of the Congress of the state legislature to deter- 
mine the degree of assistance they wish provided. 
And ina numbe r of states they have rejected the 
so-called court-directive provision and refused to 
put it in their law. 

Now, we do have tvo policies. | hope you will 


understand. That is set fosth in our statement. — 


Wher there is a court directive, we do provide a 
private line in the first instance. When there is not, 
“we provide only line access information. 
And there, again, there is a question of the 
depree of cooperation necessary to effectuate the 
particular tap. 


We do. censure in cach case. that ‘sufficient 


-eooperation is extended—but no mouse. And we do 
not do it on the basis of convenience or law en- 
forcement, but rather — ‘our top management 

tripartite decision--Iegal, security, and opera- 
tions--as to whether the type of facility and opera- 
tic +s require More assistance. 

But when there is a court direc tive--New Jersey 
has a court directive 

“the haw had been passe d but ithas been recalled. 


When that law is obtained, we will then provide 


assistance as above ¢ tescribed when. and if we 
receive a state court “directive” -now, New York 
rejected several times, although it has been [befa 
their legis Leture, tie court-ditective prov ision. 
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MK. CAMING: It is our policy to » provide thatin- 
formation necessary to effectuate the wiretap, but 


provision pending. | thought 
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So we cannot, we feel, ina sense po beyond whut 


the state legislature wishes to be accorded to its haw 
enforcement officers. 

Mk. STEIN: But the purpose eo effectuating Ure 
wirctap makes little 
furnished these private-line channels. ‘The dif- 
ference is the cemfort and the abihty of the police 
to check themselves on the ability to Wiretap. They 
can't ability of the police to check themselves on 
the ability to wirelip. They can’t wirctap from 
basements. But why this distinction as to furnishing 
private lines? 

Mk. CAMING: Well, our point is to provide the 
minimum assistance, in view of the fact that our 
basic responsibility is not to be in law enforcenicnt 
but to be common carriers responsible for provision 
of service and privacy of service. We have a very 
dual responsibility. And we feel we should do what 
is necessary in the concept of the legislature to 
carry out the legislative mandate. But we are very 
conservative in going be yond that. 

But we do in cach case take all mexsures neces- 


sary to ensure that the particular wiretap is effectu- 


ated. 

MR. WESTIN: May Task a question about tit, 
pleasc, on the same line. Suppose that Congress oF 
the states in its legislation were to provide as a 
requirement that the telephone company, when a 


difference after they are — 


/¢2- 


court order was obtained, provide a direct line, that—-——-~ 


it be to a sccured place; and that all listening on] the 


telephone that was not conducted at the central, 
place would be unlawful, thus providing an opper- 
tunity for centralized listening, pechaps providing 
more control over amateur, illegal, beyond-the- 


border-of-authority, wiretapping. 


Would you have 2 reaciion to that #s a pote: ntiat 


for policing lawful court-ordered wirelappiag more 


effectively than when it is dane in a variety of base- 


ments, attics, rentcd motel rooms, ct cetera? 
MR. CAMING: Professor Westin, I feel that law 
enforcement generally in our experience has scru- 


 pulously observed the requirements of Title 11, and 


that probably would make little citference. | think 


the problem of illegal wiretapping is not in any 


sense interfacing with where the wiretapping takes 


place, but the aenauas of the people who are 


doing it. 
And Esubmit it would be even casier and portinps 
more dangerous to have a centralized Oposition 
which could, in a certain sense, almost have un- 
restricted access to the lines of a city. 
In a particular wiretap, we provide: 


is done by law enforcement. 
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certsin 
minimal assistance, but at the actual aceess to the 
premises where it is done, the actual wiretap poe a 


. Saxe] 


bull 


Be And Lthink the idea is well-taken that if you did 
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Pool have a centralized plaice you might be able to have 


closer[supervision. We, for exampte, find that in 
service observing locations we foster and favor cen- 
tralization. On the other hand, many people would 
be concerned about the creation of a wiretap 


center that dominates the city. You have seen that” 
in newspaper articles, 


MR. WESTIN: PE have had some experiences as 
you have with the descriptions perhaps being 
broader than they may have been or than the situa- 
tion would really justify. Have you cver thought 


about why creating a center would, not in terms of 


newspaper storics but in fact, create great 
problems? That is, if every connection that went 
into the center had to be verified and if at any point 
on a sporadic check b: isis you would be able to 
ascertain that at the center only authorized court- 
ordered taps were being fed in, you don't ae 
have the image of a switchboard plug aging 
-enyplace ina city. 

MR. CAMING: That is true, but we do not police 
the wiretaps, as you can appreciate. We provide the 
facilitics. The actual tapping and supervision of 

tapping is done under the wuspices of the court. We 

do not access their premises. So we would actually 
not know the uses to which the equipment was put 
once it was in. All we would know, of course--and 
we know that to the same extent wherever the loca- 
tion—we assure ourselves that it is a court order 
valid on its face. And what happens to it and 
whether it is abused or not, o: transcends the 


bounds, is something we do not know, since th atis 


the province of the courts. 
LMR. WESTIN: What Lam trying to suggest is just 


for the purpose of exploration—and ] am not com-_ 


mitted to this es a sugeestion, but it seems to me 
something that we as « Commission ought to be 
discussing at a hearing like this with a telephone 
“company. As it is now, law en:‘orcement officials go 

into the basement, say, of an apartment building or 
office building. You give them the pair numbers, 
and wheat they do down there you don't know. In 
much popular writing, the idea is in the wee hours 
of the morning when things get boring, some liw 


enforcement officials might listen to some other 


‘apartmeat, some other office. There is the sense 
that once they are there at the box where all the 
pairs cone, nobody is watching to sec what they 
do. 


Supposing for the minute that takes dae en 


much | am not trying to estimate here--the alterna- 
tive | am raising with you ‘is that if you gave one 


connection from the pair that was given court-or- . 


dered authority to eavesdrop into a listening pest, 
woaldat you he able to insure only Urat line ves 
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_ is done by us to the extent of very € 
ing, the Ni aehity of me order, r, and of insuring that 
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the line being listened to because there would be no 
other pairs given access to law enforcement, and 
wouldn't that provide far greater security against 
random listening to unauthorized telephones than 
the present highly decentalized, unsupervised, un- 
monitored technique of clectronic cavesdropping? 

MR. CAMING: I would certainly say that if we 
provided facilities to a centralized listening post 


authority within the city, since you have a number 
of law enforcement authoritics—that fron eur 
standpoint it would certainly be no more difficul:. 
And if, in the viewpoint of the legislature and the 
Commission that was a desirable Jocation from 
which to have law enforcement operate, 1 would 
preliminarily, subject to any opcrating considera- 
tions of our people—-I would sce no objection to 
our providing lines to that location. 

We provide facilities to whatever locution is 
designated. And if, in the wisdom of the Commis: 
sion and the Congress it appeared to be more ap- 
propriate on balance in their experience, we would 


sce no objection. 


MR. WESTIN: | would appreciate it, after olan 
a chance to reficct on it and perhaps talk it over 
with others in- the tclephone company, if you 

wanted to amplify your reaction to this you could 
submit something to us. Because it seems to me 
when you started out you identified law enforce- 
ment sites wherever located, not supervised, as. 


broadly the right way to go. Then as our discussion 


has gouc on---- 
MR. CAMING: We would still not supervise in 
any respect. What! am saying to you--— 
MR. WESTIN: By supervision all 1 mean is what 1 


said before, thet you'd put only the one line that 
was court-identificd into that room. 
MR. CAMING: This, of course, is a question of 


the facilities, too. lam assuming that if it was the | 


desire of the Congress-—of course, it could be more 
expensive for law enforcement, and that would be 
for them to determine. For example, if everything 

ran to one point, it night be more expensive facili- 
tywise than being very close to the line at opera- 
tion, for two reasons: One, the length of the facility 


_and the special engincering might require us to im- 


pose larger charges in a particular case. That could, 
of course, balance out on an average. 


Secondly, at times they may want the listening 


post for other porpess like physical surveillance, in 
closer proximity. 


But certainly we could provide those facilities, as 
we do now, to any central point. It really makes no 
difference to us. The question of policing cach case. 


9 teem 


we'll say,\for cach city--and L presume for euch Qo 


rarefully deter 


=—_ 


our facilities comport with the order. Beyond that, © 


itis the province of thy court. 

So 1 could not pats upon the question as to 
whether one site is more desirable than the other. It 
is really between law caforcement and the legisha- 
live authoritics. 

MR. WESTIN: Thans you. 

MR. STRIN: We have noted in our travels the 


degree of willingness among subsidiary comparics 


of the Bell System 10 provide those private-line 


De channels does vary, and also,)for what it’s worth to 


you, some of your rival companies like Rochester 
Telephone Company fave no hesitation, despite the 


dach of directive of New York State, of providing - 


these facilities to the police. 

A related issue that Chief Andersen wanted to 
raise was the telephone company definition of what 
constitutes a court order valid on its face. We have 
heard froin an assistant D.A. in Arizona and we 
. know it is also true in the State of Colorado that 
tclephone company practice there is to scrutinize a 


signed order that has already been scrutinized by 


the D.A. and signed by a judge of competent ju- 


risdiction. Nevertheless, it is scrutinized and some- 


times held up or refused to be acted upon by the 
telephone company. ae 

MR. CAMING: Lam familiar with that episode. | 

What we do is recognize what is the desire of the 
Congress and the states that law enforcement act 
only under orders that are valid. And this order is 
not only protective to us and the public but also to 
law enforcement because a prosecution predicated 


upon a faulty order woild be deficient. 


Accordingly, in the ene case or two to which you 


_ have reference, the orders were actually defective 
on their face and all that was pointed out was that 
the order needed correction, and it was corrected 
r and assistance was promptly provided. 
We do scrutinize it because we feel it isithe intert 
of the Congress and of the state Icgislatures that we 


A" do not cooperate except when the order is valid on — 
its face. We do net endeavor to go behind the 


order. We never ask about it afterwards for the sup- 

_ porting evidence. But if an order is void on its face, 
Ido not sce how we can cooperate. 
MR. STEIN: The question was the interpretation 


of the state law by which the D.A. and the judge's _ 
interpretation of the state law varied from the 
telephone companics—at least in the Arizona situa-— 


ton a 
MR. CAMING: In that instance, | am certain the 


_ judge would have apprised us of the propricty of 
‘the order, And { do not fault our people if there is _ 
any doubt of having our Liwyers request the court 


“to review the order if they have an objection. | 
think it is for the benefit of the public and for the 
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benefit of law enforcement to insure that the orders 
appear vitlid. 

if there is a defect question of that type, which 
may be an crrenceus interpretation on our part, 
once it is clarified, ix clarified in perpetuity. Se this 
problem you referred to, once ironed out, was no 
longer a problem. 

But we do try to accord the utmost accommeda- 
tion to law enforcement and act as expeditiously as 
possible whenever we are confronted with 2 situa- 
tion of this type. 

MR. STEIN: Thank you. | 


questionSthave to do with the subject of clectroni¢ 
toll fraud, and we have three other witnesses who 
are going to add some testimony to that as well. So 
I think in view of Professor Blakey's requirement 
that the next witness testify—-— : a 

PROFESSOR BLAKEY: The procedure we will 
follow is when Mr. Caming is finished, at this point 
we will temporarily relicve him and put on Me. 
Linchan, and when he is finished we will bring up 
the other gentlemen to discuss the gencral subject 
of monitoring and ask Mr. Caming to come back. 
~ But I understand Commissioner Westin has one or 
two questions of Mr. Caming. 

_ MR. WESTIN: My questions do not refute to the 
matters that are going to be taken up by other wit- 
nesses. Onc is a question of Icgislative amendment. 

Do you feel that Title I nceds any amendments 


in order to specifically protect the privacy of data — 


communication on telephone lines? This is an area} 
worked in in the computer privacy field, and it can 
be argued that apart from the pretection of busi- 


ness proprictary information and fraud suits, we _ 


“jack in the United States a generalized protection 
by statute of privacy of confidential personal infur- 
mation—not by voice—when it travels across the 
telephone lines, and that we have some gap here in 
terms of what kind of federal express protection of 
such data, criminal penalties about aticmpting to 
intrude into the movement of confidential persenal 


MR. FELDMAN: Mr. Caming, the rest of my 1¢7 
SAI 


1g 


data by}leascd-line data communication, and sv en. §9 7 


Have you thought about that and do you have 
any recommendations to give us? 


to this subject, and this is one Professor Blehey and 
L have discussed in the past, and I have expressed 
concern as to the interpretation of the please 
“aural acquisition.” a 
There are two approaches—and | say this 
because we have the current statute which we are 
living with. 


It could be argued that aural acquisition means 


wire communication. 


the acquisition of the clectric signals perp eye a 
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MR. CAMING: Yes, I have given a lot of thought 


#) 


hilo 


a 
an 


— 


he must be recognice! that voice and data are 
teally clectiic signals Comodulated to, in one case, 
the level of frequency tat we can recognize by the 
cat, and in the case of ¢sia, that can be seized upon 
by the computer and ecced upon. 

And in that sense, Ge aural ecquisition is the 
same. You are not thi. voice or you are not tak- 
ing dita. You are takit electric signals, and then 
you have to convert thes: and process them. 

_So in that sense, Ee ould hope that the present 
prohibitions of ‘Vitle 1M would extend to that. 

On the other hand, search of the legislative histo- 
ry reveals fitth: or 69 real concentration in this 
area. |Rather, they were talking about interception 
of voice conversations. And my concerns, which | 
mentioned to Mr. Reynolds, of the Department of 
Justice, as to whether he had any suguestions—and, 
of course, Mr. Reynolds is speaking only in a cer- 
tain area of the depastment—this is one of the con- 
cerns, because not only in private business but 
much of the criminal justice network is data. And if 
criminals could, with impunity, intercept, it would 
certainly be a state of affairs that would be alarm. 
ing. 

“In addition, it would raise questions of industrial 
privacy. And, of course, today the compute, is vital 
to seyments of rovesnment and industry. 

So my answer is: Asa lawyer faced with the exist- 
ing statute, I would firmly state without equivoca- 
tion that a strony argument can well be made that 
Title Hf applies. Kut Lam concerned as to whether 
that argument would be acceptable to a court after 
realty scrutinizing the congressional background. 

MR. WESTIN: With-ut knowing what our Com- 
mission might conclud: as a corporate body, | think 
we should scriously consider an amendment that 
would extend the protection of private communica- 
tion by data through congressional action, 

In that regard, would you be willing to put your 
mind to drafting for us, as a suggested line of ap- 
proach, what kind of provisions you think might be 
considered by this Commission for recommenda- 
tion to Congress that would extend the|proper kind 
of pretection to data communication? 

For example, you may be familiar with the fact 
that Sweden passed a data protection act in 1973, 
and protection is not given to just the storage of 
data in computer banks but also the transmission, It 
might be worth looking at that but I am sure you 
might have other ideas than just imitating the 
Swedish model. If you could write a nice, strong 
amendment that would give protection—I am not 
so thuch concerned with the industrial and 
proprictary informaticn, but so much of the per- 
sonal data dealing with people’s medical records, 
dealing with information about welfare and other 
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von-liw enforcement information, is increasing!y 
being transmitted by data communication, and 
there are high vulnerabilities for eatraondinariy im- 
portant private personal iaformation collected by 
government, and in the credit and insurance fields 
collected by private industry. 

And I would welcome having your thoughts on 
this so we can consider it when we turn to possible 
amendments, 

MR. CAMING: TI will be very pleased to en- 
dcavor to put something on paper. 

MR. WESTIN: Thank you. | wonder if you could 
say « word on the subject | don't think your state- 
ment addressed, the question of the way the 
telephone answering service, as it has developed 
over the last few years, may open some vulacrabili- 
ties for private communication. 

What [T have in mind is this. We have had it 

(described to us in several communications to the 
Tommission that the creation of telephone answer- 
ing services means there arc now people in cach 
city who are able to pick up on individual 
telephones of persons who subscribe to theit ser- 
vices after the requircd number of rings and answer 
the telephone, “cd that this is accomplished 
through means t.. « Lam sure you could describe 
more specifically, of a connection in the telephone 
machinery itself, a link between the telephone 
number of a subscriber and the telephone answer- 
ing service. 

‘That raises in my mind the question of who is 
now cngaging in the business of telephone answer- 
ing services. What verification is mace of the fact 
that my telephone is now connected to a telephone 
answering service? And what kind of abuses may be 
taking place? 

Ll have had brought to my attention accusations 
thet because these are relatively small-scale opera- 
tions, not nationai companies that seem to be doing 
it, a good way of conducting business espionage is 
to form your own telephone answering service of 
corrupt one from inside and get the ability to listen 
in to the telephone conversations of persons who 
use telephone subscription services. 

I wonder if you could say a word about this in 
general and give us your thinking on it? 

MR. CAMING: We are somewhat familiar with 
the problem because it was voiced, if } remember, 
during the[hcarings before Senator Lang's commit- 
tee back in the mid-'60's—the telephone answering, 
service. If ny memory is right, a locksmith from the 
Washington, D.C., area testified on that very sub- 
ject. 

We have a procedure which hopefully eliminates 
much of that danger, which is uniformly applied 
throughout the system. 
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We do not provide telephone answering hook- : MR. CAMING: We would assure ourselves that it 
ups. which arc in effect an extension bat off- is a legitimate concern, but what it dogs besides 
“premises, just as you would have in your house, but telephone answering would be difficult for us to do. 
it is theoretically extended to the Telephone An- Once the subscriber has consented and it is 
- gwering Service Bureau, except as follows: we verificd, the telephone answering service, absent 
“require the express Consent of the subscriber before any proof of irregularity, would be assumed to be 
we will act upon any such request and make the in- — reputable—-just as any of our other customers 
stallation. would be. It would be very difficult for us to en- 
MR. WESTIN: How is the express consent — deavor to investigate. 
acquired? B might point out that when the telephone an- 
MR. CAMING: In writing—by the subscriber, — swering service intercepts, it does not have the 
authorizing us to give the telephone answering ser- capability of overhearing silently, as | understand it. 
vice physical access to his line for the purpose of In other words, suppose you were on the line. The 
answering the phone. oo _ telephone answering service could not silently get 
MR. WESTIN: Do you have a verification op and listen to your conversation even if you were 
procedure to sce whether the signature on a picce — subjected to their service. And if you answer the 
of paper is, in fact, that of the person who is sub- — phone first, | think you disconnect the sefvice so 
scriber to the telephone? even the potential for overhearing is omitted. 
MR. CAMING: We do have verification MR. WESTIN: That was not my understanding, 


procedures. but | would appreciat r verifying that stute- 
MR. WESTIN: For examplc, would you call the: tee or ae ite your verifying that state 


: gen We do not take it over the MR. CAMING: As soon as we have the transcript! 727 
Be See : on this, I will review this with our people in Com- ¢ 
3 fenh: fe reauire ttc: : enatle es ale iat ¥ OM- Guy 
yas ee pager " aman een a ve bay mage : mercial, and\L_am sure that anything that more ae. alo» 
- FShesuise thorn im a one on vie Apel anc’ curately reflects our practices will be brought to the 
"MR. WESTIN: Do you do this by going per- gage nigoenectorbial ier cas aaa 
sonally to the subscriber with a representative of PROFESSOR BLAKEY: I have only one further 
the telephone company and talking directly to the pe a ne a 
ee coe ae ue vf ti bseriber? i Se this Ae by question at this time. I wonder if you would review | - 
caine s sheet of gsper . Gorin that ak toe for the Commission briefly the development and 
signed at the bottom, and calling that number and dace seis kage phone Veale weed policy on 
ie ing “We have weed 4 ae ae ee what information it provides to a subscriber where, 
Bs Fopes of 2222 North Nvatiue, and oid vou elena having been asked to check the line, it determines 
thig’ oo roe ei that a device which is known to have an outstand- 
ae “es ( jing court order is present. 
How do you verify it? it oo cg 
MR. CAMING: Normally, we would verify it by Pace rsa te In other words, a non-court-or- 
getting a request orally or in writing, first from the ean pas ee 
telephone answering service, to provide this. And i _~ PROFESSOR BLAKEY: No. My question ts, 85; 
would be subject to modification. oo company to check his phone to sce if there is a 
“But I belicve that we then verify it with the sub- |W etap on it. You check it and, lo and behold, the 
scriber kimsclf oo a _ Federal Bureau of Investigation is there with a 
Now, if the telephone answering service bringsin; court oa ag do you tell the member of or- 
the subscriber's request--whether we'd go through(  coueienmiened a aa 
a further verification procedure in the apparent MR. CAMING: Our prnciice generally-—-— a 
absence of any irregularity would depend on the PROFESSOR BLAKEY: As you well ‘now, Mr. 
circumstances. But we do have established verifica-  Caming, I know the answer to that question. W haul | 
tion procedures. And we are carcful because we ~ really want to get in the record is the development 
have recognized, particularly since Senator Long's as well as Whe present Hats of the policy. ae 
| investigation, the problem. And we look at this very MR. CAMING: I'd be very pleased to initiate this $22 3 o 
carefully and attemptto police it, conversation. ae y -_s 
Vy MR. WESTIN: On the other hand, do youhave _—iIt is our general and recommended practice that 
any procedure for investigating a telephone answer- when we find a device, whether legal oF ib 
ing service? Can anybody come to you and say, “I legal-—legal being under court order and we are 
am the Ace Telephone Answering, Company and aware of it—-that we would notify the customer that * 


_ we are now in the business of picking up"—-— we have found a device-—we use that term without | 
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characterization. And if lic has any questions what- 
soever, po to focal low cufuiccement, or go to law 
enforcement, 

We use the peneric term 
to disclose what it might be, 

Sceond, there aie to companies at present that 
have an express policy, one by statute, Minnesota 
end New Jersey by company practice, of advising 
the customer that, “we will be pleased to check 
your line, and if ¥ e find an unsuthosized device we 

will advise you,’ And in that case, if they fiad an 
la ee devics, they. report back to the 

customer, “we have checked your ling and found 
no unauthorized device 

Andif the ¢ panes asks, as is probably his want, 
“What about an authorized device?” we just state, 
“We do not disclose that information. However, 
Vitle provides thet the court issuing any lawful 
court order is requived by law within 90 days after 
termination of the order, unless it is postponed for 
good cause, to advise you, and so you will be ad- 
vised if there is such."' Le 
\ Now, there have also been some cases where we 
have received in other states court orders directing 
us not to disclose the presence of 
eases, we have adhered to that order, 

That has generally been our practice. 

PROFESSOR BLAKE Y: And what do you tell 

the subscriber? We have a court order that tells us 
nottotell Lyou anything? 

MR. CAMING: No, ia that case 
is known as ‘he unauthorized device approach. We 
will just tcll the subsc 
line, and if we find an amauthorized device, we will 
Tet you Bins? 

PROFESSOR 
time in which the general policy of the phone com- 
pany was to make the , “We found no un nauthorized 
device” statement? 

MR CAMING 
sey approach? 
PROFESSOR BLAKEY: Yes, sir. a, 

MR. CAMING: No, I don’t think there was ever 


*t device” in order not 


atime when that was a general policy. It was a_ 
zt the outset of Title Hl as to” 
what approach should be used. 


question for « period 


PROFESSOR BLAKEY: was the ex- 
perience with the initial staten 
that, “There > ate no unauthorized devices?” 

MR. CAMING: That would take us up to today. 
CM. CAMING: First of all, two things have to be 
bone, in niind, 


What 


First, we have found virtually ho lawful devices 


over the years. We have found a few but virtually 


hone. Out of the T1400 you could probaatsly count a 
handiol. 


a device. In such — 


we go into what: 


tiber. “We will check your 


BLAKEY: Was there a period of 


: You mean the so-called New Jere 


ent to the subscriber 


139A 


Second, members of organized crime, for some 


reason which is probably well-newn to us, do net. 


come to us and ask us to cheel.-—with rare excep: 
tions. There may be an ins stance where they may 
discover a device and then ask. 
recently in an castern state where they called the 
telephone company, and a craftsman came out and 
the subscriber said, “What is that?” And “that 
happened to be a device on his set. 

And he was interested in what we would do with 
it, and we said, *We are just poing to turn it o+ 
Law enleceen cA. if you have any questions about 
it, ask them. We don't know what it is." ns 

We didn't, at the time. 

The only point | must bring to ss Commissi iain’s 
attention--two points. 

We are very troubled by this question 
appreci: ate, bec ise the has CH we winnt to cr 
ina any sense uiutermine the law 


‘here are. Foi a fandtul ot devie 
company. You teli the others, “\ 


on nd hy eae ah 


We had one. 


orto. 


Ve. haven’ t found Rol 


an unauthorized device,” and ae uct all “upset aunt _ 


they say, “What about an author inecifdevicw?” ' 
And we say, “We can’t tell, you about this, 

And they all go awity snying, “Aha, there is wn 
authorized device on our line.” - 

And it has been our experience that this: softer 
happens, and mainly these are innocent nae 
petting very, very Upset. 

PROFESSOR BLAKEY: W Foul: you ever tell law 
enforcement to remove it and, having. rome cod he 


go back and tell the subscriber, et r here i isno eta, 


on your line?” 
MR. CAMING: At one point in a bonhe r of 
companies they did use that route. The one difticul- 


— 


ty we found with that is it raised questions a> to 


what our credibility would be when coming before 


the National Wirctap Commission or Congress or 


the state legislature and our subscribers as to 


whether or not this would be thought to be decep- i: 


tion if the day after it was removed liw enforce-. 
ment put it back on again, and then it came out ina 
‘prosccution and the t ing would be labeled as 


deception by the telephone company. 


We feel the one thing we do not want to de and 
that we cannot do in aie faith to our. customers is 


lic. 


and say, “That is the situation,’ 
would have to weigh that ‘agit 


"and Cong 


And the statute does not een bit disclosure of a 
device. If it did, then we could point to the statute 


nal the fact that 


preat many people are poiny ‘to ntietly pet in-~ 


nocently. 
And we. nave had the ein 


but don’ t tel! oe there i isi device ¢ on | the fins.” ae 


"ye $i ation ve : 
courts have said to us, “Don' tlic to the customer, 


“Weoll 
eCity be haven’ 


splendid. Would you like to 
figured out that 


And we said, 
talk to them? 7 
third route.” 

PROFESSOR BLATEY: What we 
need at this point is a Jcsuit scholar 

MR. WESTIN: The gouble is the Nixan Adniinis- 
tration has made “inep vative™ such a bad term. 
You could po behind that and suggest the statement 
mayor may not be trae. tis eperitive for a certain 
period of time and inugerative as of a Certain wer 

BER. CAMING: Yes. Well, we have thought, fo 
example, of « number of things. In fact, L have cx- 
plored it with law enfarcemen’ authorities, and the 
Department of Justice, and iniportuned them to 
come up with any Letter method, and they them- 
‘selves have recognized that this is a Gordian knot. 

PROFESSOR “BLAKEY: Thank you, Mr. Cam- 
_ing. 
— dP wonder if you could step down i a sibey 
‘period | while Mr. Linchan testifics. 

(Wherenpon, Nir. Caming was temporary Cx- 
cused. J 

{The prepared statement of Mr Caming and ad- 
ditional Vins Merits follow: } 


obviously 


en ace one 


(The prep: ared statement of Mr. Caming and ad- 
ditional materials 
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niet ts pes Hei-phe 
primary tespons sitilits | 
Tegal st standpoint, ‘eversiyt at nine : 
affect 
“YPwish tot the Conimission for the of portunity 10 present 
the views of the Bell System on privacy of comniunications and 
delineate our policies, practives and experiences with tespect to 


electronic surveillance, principally in the area of wiretapping, 


the disclosure of toll billing record, informe tion, and electronic 


toll fraud. 
I 


At the outset, E wish to stress the siigutat importance the Belt 


Syster has atways placed upon preserving the privacy a 


tet shone comntunications. Such privacy is a basic concept | 


our business We believe that our customers have an inhe ates 
iy At to tecl that they can use the telephone with the sane 


degree of privacy they enjoy when talhing face to face. Any un- 
dermining of this confidence would seriously impair the were 
 nessand value of telep one communications, — 


AL Over the years, the Bell System has repeatedly: -urged that tun 7 


"protection be accorded to its customers’ privacy, and we have 
consistently endorsed legistation that would make witetapping § 
such illegal. In 1966 and spain in 1967, we testified to this effect 
before the Senate Subcons. ittee on Administrative Practice and 
Proc aring its. 

ne Com and Safe Stive 
Lies any invasion of the pene) of comuminications by wire 
tapping amd scconfingly wetvomed Federal aud St eleg 

a which would strengthen such privacy. This is stilt 


_witelapping. 


oaasiteration of the Federal Omnibus 
Bill. We said we strongly op 
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position, one which we have reiterated in recent years in ap: 
peataices, among others, before various subcommittees of the 
Congress. 

We believe that the KF ederal Ounitas Crime Contiel Act has 
contributed sinibcantly to protecting privacy by, among others, 
clarifying existing low and proseribing under pain of heavy 
criminal penalty any unauthorized merc eptian or diseloyure oF 
use of a wire Con.munication, 

During | our Conpressaonol testimony, we live sau dt tow that we 
recognize Urat national security and orpanized racketecring are 
matters of grave concert ty the povernment and to atl of us as 
responsible entie is. The extent to which privacy of comvaunica- 
tions should yiclo and w these the line between privity ins police 
powers should be drawn in the public interest are matters of ne 
tional public: policy, to he determined by the Congress upon a 
proper balancing of the ind: vidual and societal considerations. 

For more than three decades, it has been Pell Syston policy to 


refuse to acerpt in the Yellow Pages of ty telephone directories 


advertiscnients by private detective a-encies and others, stiting 
or implying, that the services being offend include the use of 


proscriptions wyainst unauthorized interceptions, this lonystand- 

ing policy VAS expanded to prohibit too the ececpiince of eaves 

dropping copy. This, standard, adopted y ull Nell Systeny Com: 
panies, wits interp io ee ONE Y) lake eg 


: Eeptatl : 


advertisin: is subject to sim 

dertaking ‘becomes apparent from the. fact th, at iivie ave capa 
imately 2 400 Yellow Pages telephone diccetorizs, isn 
‘some 23, G60, 009 advertisements and sige 


ae removal ee i pitas sisal 


pear, in Taek | issite. 


pene 


¢ ted Hitable 


1 
and we intend io -goatinus 
ai 


att may help place matters in epesine ity we provide o brief 
insight iato the magnitude ef telephone calling that occurs 1s on 
country in a single year, During the calendar year 1974, for ¢ 
ainple, there were approximately 144 imillioa telephones 
(including extensions) in use in the United States, from which | 
more than 200 billion calls were completed. a 
From the time our business began almost 100 years apo the | 
American public has understood that ter telephore serie wats 
being personally furnished by switchbourd opriiors, telephone 
installers and contest office repairmen who, im[the perm soce 


of their duties of completing calls, installing phones and nian. 


Aaining equinient, must of necessity hase access to custery er 
lines to carry oot their normal jod_ ‘ unctions: We have always. 
recognized this and have worked hard and effectively tenses 


“that nawarranted intrusions on customcis’ telephone convert: 


tions do not occur. We are confident that we have done: and ate. 
doing. an excellent job iit preserving privicy ie tele hone ead 
munication. 


‘The advance of telephone technology hasi in itself pontuced on 


increasing measure of protection fcr teleph oasusers Today, the 
vast majority of calls are dialed Ly the customer, without ihe 


: cussistance of an operator, This has preatly minimized the of eke 
tunities for intrusions on privacy. In adiition, sume 9) pefoont . 


. hae 
of our customers now Lave one-party replies sc ENTE, AT My 
ee 4 
proportion of ancl indivi. tuat fines vis ree t ing Meavey ey ee 


In December 1966, duchy Congressional con. a 
sideration of the FederalJOmnibus Crime Control Act’s Vile UN 


ward diahng to PUN Cotensions, sateriatic testing equipment, 
wad the extension of direct areiince chaling to person to- pelon, 
coflect and credit cared Cates and bo tong de tance calls from coin 
bos telephoaes further contibuty be telephone privacy. 

Seyond Uris, atl Bell Systeny Compomes conducta viporous 
programy to censure every reasonable: precaution iy. taken : to 
preserve privacy of Communications thraagh physical protection 
af telephone plintind thoroaph instencGon of employees 

Our employees are sclcted, tained, and supersined with care, 
‘They we sepulirly reminded Mitt, ae a basic condition of cim- 
ployment, they must ste adhere to Company sates and ap. 
plicatle laws itp aint unauthorized interception or disclosure of 
customers conversations, AH ciployces are required fo read a 
hooklet describing in uimistakable tenas what is expected of 
them in the area of 5 of communications. Viohitions can 
load, snd indced fee td dikchargge. tine 
Lary atlepation of Megat acte ity leveled against any of our em. 
ployzes— or any evidence thereof, whether uncovered in our 
day-today Opersions OF brought to our attention by any outside 
sources-~is promptly aud thorouphly investipated and, if the 
facts so wartant, appropriate disciplinary snd prosecutory action 
is taken. Additionally, it is longstanding Bell System: policy iv 
coaperate fully with Jaw enforcement authoritics and other duly 
authorized government gene ics in theirs investigations of alleged 
or suspected HMepal activity by our employees. 

In regard to one opersting pleot, all of our premises housing 
central offices, equipment and witing ead the plant records of 
our facilities, including those serving cach customer, are at all 
tiracs kept locked of supervised by responsible management per- 
sonnel, to deny uminthorized persons access thereto of specific 

knowledge thereof, We have so 90,009 people whose daily 
work assignments ure in tl ce plant, They are constantly 
: ert for inautlorized cone On 


sani ae 1. aes 


pered with, Telephone ca- 

gre protech.d apaitst intrusion, ‘They are fully sealed atid 

spenccatiy Hlicd with pas; any’ bred “Jn the cable slicath reduces 
AS Pressure and activates an alarin, ; 

With these measures and many others, we maintain security at 

@ high leech We are, Of course, cencernetdl that as a recult of 

technological developments, clandestine electronic mentoring 

of telephone lines by outsiders can dane today in a much more 

sophisticated manner then has been heretofore possible. 

“Devices, for cxample, can row pick up conversations without 


Sone fines. These devices 


have 


Stances and all customer comple hat hes are Boing 
Wiretapacd” Our Companies Tolle rcheratly similar opzratins 
procedures when an employee discovers a wirctip OF caves: 
dropping device on « telephone line, Each Company has 
established pround cules for the small number of these situations 
that occur, which take inte consideration any focal: statutory 
requirenieats, Mast frequently, when our people find impropes 
wiring at a terminal, it is the result edher of a revonl error or 
failure on the part af our personact to remove the Wires as- 
sucitten with 4 disconnected telephone. Each of these cases is, 
however, carefully checked. In those few instances where there 
is evidence of wiretapping, Ue employee discovering it is 
required to infer his supervisor imaediately, and a thorourch 
investization is undertiken in every such case by competent 
security aid plant force. 

Ina small number ofcases, a customer suspects a wiretap and 
arks far our assistance. Ustially, these requests arive because the 
customer heals whit wre to bin sespiciots noises on his fine. 
Hearing fragments of another cenaversation due toa detective 


0864 


—$97146 


tions that telephone: 
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—_ 


cable, ur tapping noises duc te loose connections, of other plant 
troubles are on accasion mistaken Cor wiretepping., Each Con, 


Generally, 


the first step to have our, nen Vest the 
customs 


ustomce’s Hine frond Mie ‘atral office. In most instances, these 
tests will disclose a plant trouble condition. In each such ease, 
the trouble is promptly corrected and the customer informed 
there wis no wiretap, 


oe 


so informed, Where evidence of a wiretap is found, the practice 

generally is to report to kaw enforcement authorities wuy devicd 
found in the course of the Company inspection, for the purposes 
of determining whether the device was fiwful and of attording 
law enforcement an Opportunity to investigate if the tap was un- 
lawful, The existence of the device is also reported to the 
customer requesting the check, generally itrespective of whether 
it was fawfol of unlawfal, Phe customer is toht that "a devicg” 
has been found on his linc, without our characterizing it as Liw- 
ful or vnliuwfal. Should the customer have any questions, he is 
referred without further comment to Low enforcement’ 

New Jersey Bell however, as a matter of policy, informs a 
customer requesting a wiretap check that only the presence of 
an enruthorzed device will be disclosed. Miangsots by statute 
siipilarly limits disclasure to untiw ful devices. Shouk! the 
customer inquire about the presence of a lawful device, he will 
ustiatly be assured that applicable Vederal and State liws require 
any jude authorizing ar approving a court-ordered interception 
to notify the affected customer within 90 Guys after intercepius 
ceases Cor ata later dite, if disclosure is postponed upon a pood 
cause showing by law enforcement). ‘ : 

All bell System Companies report the existence af an untawial 
device to the customer requesting the check, 2s. well as to law 
enforcement (upen authorization from the custome: is the in 

“stance of one Company), and the latter is provided ia: opportu: 
nity to investigate for a reasonnbic period, generally 24-45 


LL 


athe area of court-ordered wiretapping, itis the pol y ofthe 
well System to couperate with duly authorized Law enforcement 
authorities in their execution of kasful interceptions by provid: 
- ing limited assistance as necessity for Law enforcement to effec: 
tuate the particular wiretap. We wish to: stress that the tell 
System docs not do the wiretapping. The assistance furnistied 
generally tikes the form of providing Tine access information, 
upon the presemation of a court onder valid on its Lage, ay to Uhre 


sy 


oa ie 
4 $04 


A 


~ 


7? 


emanate 
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cable and pair deuipuation: isd mnulipte appearances of the ter: 
mingls of the speeme tel phone tines approved for interception 
inthe court order. 

The term “eable and pac denotes the pair of wires serving 
the telephone bare in quested, and the cable (carsied on poles, 
of in canduit, or buried in the earth) te which the pair reposes, 
A “tenninal’ is the distribute point to which a number of in- 
dividual pairs of woes from tes cable are connected, to provide 
serv in that immediate cece A terminal may if a resilentia 
area be on acrialeable susgasded from telephone poles or on a 
low, ahove-pround pedestal, or beLfound in terminal boxes of 

“connecticy steps in the basement, hall, or roont of an office 
_ building of apartinent hows, The pate of wires of cach telephone 
serviced from a particular terninal are interconnected at that 
terminal with a specific por of wires from the cable, so that a 
continvess path of commesication is established between the 
custumer’s premises and the telephone company’s central office. 
The tenainals vary in sicc, Jependiag upon the needs of the par- 
ticular location. To proste optimum Nexibility in usage of 
telephore equipment, the same pair of wires may appear in 
paratles ina number of tecminals, so that the pair can be used to 
scivice a nearby Incation if its use is not required of # particular, 
point. Thus, the term “mict.ple appcanince” denotes the loca- 


tions where the sane pair cf wires appears in more than one ter | 


minal on the clectrical peth between the central office and the 
customer's premises. os oa 
In the instance of law cefercement authorities of the Federal 
government (and of thors States enacting specific cnubling 
Tepistation in conformity ech the amendments to ? 2518(4) of 
Vile Ul cf the Federal O-anibus Crime Coutrol Act effective 
FEbruary 1, 1971), the court ordcr may “direct” the telephone 
company to provide Tzeited assistance in the form of the 
“informatinn, facilities, and technical assistance’’ necessary to 
accompish the witetap unobtrusively and with a minimum 
disreption of service. Upon the receipt of such a directive in a 
court order valid on its f2<¢, our cooperation will usitally take 


the fori of furnishing « private line channel from terminal to 


Aerminal (1e., a chauncl fiom a terminal which also services the 
“telephone tine under investigation to a terminal servicing the 


listening post location desig sated by law enforcement). Addi- 


tionatly, the above-described line access information will be 
furnished for the specific telephone lines judicially approved for 
interception. _ 
On occasion, assistance in the (orm of private line channels 5 
5 furnished to Federal auiharities in national security cases. This 
| assistance is only rendered upon specific written request of the 
Attorney General of the United States or of the Director of the 
Feders! Bureau of Suvestivation (upon tne specific written 
authoriration of the Attoracy Gencral to make such request) to 
the focal telepnone company for such facilitics, as a necessary 


investicative technique under the Presidential power to protect: 


the national security 2cainst actual or potential attach or other 


hostile a acts of a foreign power, to obtain forcipn intelligence | 
Bn p My e 


information deemed essential to the security of the United 
States, or to protect nations! security information against foreign 
intelligence activities. For reasons of security, we are not in- 
forme? in such cases of the specific nature of the national 


appropriate law enforcement officers. Nor do we Suri 

with end equipment to be used in connection with a wit 
such as pen teyisters, Touch-Tone dich impulse decoders, of Lips 
rcoriers, Nor do we design of build wiretap wesdrap 
devices for Lav enforcement authorties. Farthermoere, 
Aeleptone companes do not train bw enforce 


the 


Tonestanding 


‘Section 605 of t! 


urity cases, 


Our 
; 1 et personnel i. 
erat inethods of wirctappiy and cavesdropping, nur do 
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we provide telephone company cmployce identification cards, 
uniforn:. oF touts, or telephone company tricks. 


ui 


[As ve have tepeatedly stated to the Congress, the Federal 
Communications Commission, and our customers, it bes been 
Bell System) policy to ensure apainst the 
unasuthonsed disclosure of information tehiing tu the existence 
or contents of any telephone conversation. Accontingly, we have 
always beld toll billing information pertainiag to our customers 
in Srict confidence, divuiping it only pursuant to lawfal process, 


Y 


(ct 


Sass 


wpon proper demand. We believe this reflects the intent of Con- 


gress and the theast of the uw, as well as sound policy. 
By way of background, toll tilling records are corporate 
records maintained by cach telephone company in the enlinary 


course of business as necessary substimtiation for its charpes 


billed to subscribers. These reconls consist primatily of toll 
billing statements, and traffic operator Uckets and amomane 
billing dats used in the preparation of such statements. The 
records are penerally kept fora fixed period of time, to serve the 
necds of the business and conform to stitutory and fepulatory 


“requirements. They are normatly destroyed as a matter of busi 


ness routine at the conclusion of the retention period, usally sic 
months, oe Toe 
These records are maintained for all subscribers, and not just 
for thase under governmental investigation. They contain no in- 
formation conce: 


ping the contents of any telephone conversa. 


tion or, with the limited exception of certain collect and person-. 


to-person calls, the identities of the actual parties participating 
therein. a 

Prior to March 1974, it was the policy and practice of all Hell 
System Companies to disclose toll billing information upon 
receipt of a subpoena duces tecum (such as that of a court of 
competent jurisdiction, a grand jury or u Congressional commit 


Service, for example) valid on it. face. Additionally, about hait 
of our Companies released sich iscords upon "demand of other 


‘lawful authority” such as a letter of demand, generally on offi- 


cial stationery, signed by the principal prosecuting attorney of a 


“slate or principal political subdivision thereof or by a liw en- 
forcement officer of command rank (usually captain or higher), 


stating that specific existing toll information fur a specified 
period of time was required in conjunction with an oapoing 
criminal investigation. : ; 


Jo 


tee) or en administrative stumons (from the Internal Revenue 


When, however, official copics of subscriber toll billing | 


records were to be introduced ia any lepal preceeding, such a at 


a trial or before a grand jury, it was the practice of all Bell 


System Companies, as 4 matter of policy, to release such original 


records only upon receipt of a vatid subpoena oF adnsinistrative 
summons. 7, 
The Federal Communications Commission's Conmon Carrer 
Buresw had in 1973 carefully reviewed the restrictions voluntari- 
ly imposed by the Bell System upon disclosure of its toll oithag 
records and found them more stringent than was required under 


thereunder. 


The confulentiality of our customers’ communications wis 


: Communications Act and jnoiciat decisions” 


further strengthened when, in the course of our continuing — 
review of these matters, the procedures were tevised clfectve | 
March 1, 1974 to provide that no Hell System Company will 


release customer toll billing records cacep! under valid subporns 
or administrative sunimons. Thus, as a matter of policy, these 


‘secords arc no longer disclosed pursuant to other lawful dee 


mand. : 


In eddition, customers are to he automatically notified whens 


ever toll billing records relating to them have been subpoenaed 
OF summoned, except iy those circumstances where 4 legislative 


“eormmittee or Law enforcement apeney scebiog such reconty 
 tequests nondnichyute by certifying that notification evel inp 


tional s 
- Netification ss not provided to the custonier. 


fecosnizes to our oblie 
ett. peeces. and notise 
whether criminal or legislative in phutwetor: to these anatiers we 
ate, in a very real sense, caught in the midul: of controversy. 


tele 15 Nig 


ssetheimite Hoa “du Rlapnailod tale Fae 15 


pele and ebsteuct its officict investipation or interfere with cn- 


forcement ofthe criminal ise. 


 sheeretbi Polfication to the customer iw twofold: a 


Aelephone ¢ 


all the sume day that the sebpoois of summons ts 
teceived fellewcd by waiten notification within 24 hours. The 
16 HOR Sout. alt pertinent information, including the 

name lil: panty sul-pocnsiny the records and the approximate 


¢: Re upon sehsch taey will be furaisturd, 


Aa cacestion ty Cre forczoing policies is made t in the instance 
of nutionil security. In such cayes, the records are provided only 
upon seccife wettn requcs, of the Director of the Federal Bu- 


‘eau of luvestigation, or ef an Assuciite Director of Assistant 


Director, for such information, #3 neerssaty Investigative 


technique urder the Presidential poser to prateet the national 
sccurily vpainst actual or potential attach or bontile acts of a 
: foregn pores. to obtain farcion intethyence nformatinn deemed 


essential to the security of the United States, or to protect na- 
security information suainst foreign inteligence activities. 


Bell System poticy regarding the disclosure of its toll billing 


records strines, we belie-e, a proper balonce under existing law. 
 Wereflecis our tational concern for and sacicty’s growing in- 


Sistence upon Hews the privacy of aise bans oi Nt 
ations to coniply with Cie mandates of 
tuly iespede official ipvesticotons, 


‘The extent to viich privacy of communications in this urea 
should yicld and where the line between individual privacy and 


(potice powers should be drawn in the public interest ere, in our 


bpinion, matters of national public policy, to be determined by 
the Congress after caretul evaluation of the countervailing in- 
terests. 


Iv. 


ning now to anotier area of the Commission's irqui- 
¢ meastres we employ to combat cht theft of telephone 
ce by those clandestinely using clectronic toll fraud 


s-—the Bcli System fizmly believes that whenever a com: 
y , 


munication is lawfully placed, its Keres and contents must be 
hairs the full prot. schon of tae f : 


ering elites of sith aid for purposes of prasecetion 

and biting, Tetzphone “service is: our is aroduet, ead its 
wholesale t 
teleph 
The Onan uiemion: Act of 1934 imposes upon us the statu-_ 


Ae user, 


tery oth gation to prevent such thefts of service. In essence, the 
aposes upon “each telephone company he duly to require 


all users of its scrvice to pay the liwful charges authasized by 


tanifts on file with the appropriate regulatory bodies. No carrier 
Day discriminate betw its customers by granting preferential 
Weatinent to any. Knowingly to allow those committing, ciec- 


tronic tull fraud to rective “free service” would constitute such 
discriminstion. 


Furthersnoze, exch telephone company is cajoined: under pain. 
Of criminal peaslty, from neglecting or fa 
“fect and complete records and accounts of the movements of ali 

traffic over its facilities. Each cartice is also opliped to bill the 


ig to maintain cor- 


federal excise tax on cach long distence call. i 
To fut the matter of pnueiane ofl fraud into historical per- 
a most ominous threat burst upon 


the scenc, the at sent of the “so-cacd back, sige We bon, 3s 


pipe whether would bes necessary tluaunder 
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sifting that pumber froin eny location is not chatyed forthe call 
Contraiaine, a “blue bo” is operated hy the calling party aad, 
because of its small size and py tity, Con he tadden onthe 
petson and at any tie used to ples can Hepat ceed Pros ge ts 
tele ephone to anywhere in the wold coflen by aecrety bolting tie 


device against the teicphone’s mouthpiece, without the nece Sstty. 


of wiring it into the tine). 


It was recognized that it such fronid cor ald be committed with 


impunity, losses of stageering proportions would casue. Faced 


with this threat, the Bell System took unmigdite steps to ocicr- 
ftoke the mor UGH: 
tal task of rede sani and restucturing the signalling funchans 
of the nationwide telecommunications network --at an estuated 
cost to our customers ranpiag upward to one billion dollars, Hel! 

Laboratories was asked to develop clectrenic toll fraud detec: 
tien cyvipment te enable the Hell System to ascertain the Nag 
nitude of the fraudulent culling, 

From the inception of the project, the fattowiog guidelines 
were established to cnsute, atc: ay others, that privacy of com. 
munications sould he fully safeguarded: : 

— the initia scanning and testing would be confined to rane 
domly sampling a limited number of Trunk lines haadting out 
poing long distance calls ai 2 few representative citi 

+-The scanning and testiay would be automatic 

plished by mechanical cans, without the intervention of tag 
human car. 


_ — Recording for subsequent analysis we ould be - eotiaes te 


These calls, which when initialy seanned and tested 
to the equipment preliinas 
sarmal uciwarh tones ani sig 


eviebited 
ndiestions of ilk; pality (r.g., ab- 
ailing). 


[These tecordings were to be immediately seated gnd J 
ceatieliged (oll fraud Analysis Wureau to be Oy 


ouispatehed to a 
established by ATOT in New York City. 
the voice recording foz analysis phase would coc when 
other technological meth; of detecting preliminary indica 
tions of legal calling on the network were developed. 
Beninning in late $904, six P first peneration™ foll trunk test 
units, developca by Nell Laboratories princip: ally from sosndhard 
telephon> compouents, ‘ere placed in service at the folivni is 
locations: two in New York City, wo in Los Angeles, and one 
cach in Miami and Detroi. To obtain more effective samptin:, 
one of the New York units was moved to Newark in iwe 1966, 
and the Det.oig unit was relocated to St. Lauis in carly 1967. 
These units were fully automatic and housed in locked | 
cabinets located in Secure areas in telephone een: pany Jong 
distance switching centers. Each unit covid scan eat, ive cuts 
at any one time, randomly selected from the trafic streaming - 
through the one hundred oulyoing long distance trunk Ens to 


which the unit was cornceted. Oaly when the unit's logic found — 
positive preliminary indications cf ‘Wegality Was any portion ot 


the conversation reconled for subsequent analysis. 

It bears reiteration tat at! scanning, testing end recording by 
these first perevation units were automativa!ly accomplished ey 
mechsaical means, wi ithout any ao participation. : 

The recordings were placed scaled containers and 
dispatched immediately by hand of or registered wail wee, 


the Ana! sis Bureau in ‘New Y otk. ‘The Bureau was manned b pore) 
a y 


small Proup of closely supervised, long pie Manayenent per: 
sonnes who had been carefully selected geal trained fot VS peo 


ject. Uach call was analyzed for pestinent statisweal Jace and at 


te 


fines also provided leads as to spreitic offenders. These teas, 
including until December 1966 extracted iformative reconl’ng 


of suspected Ios bow call, were forwarded to the apprapriite 


operating telephone conipany for investigation. The cecontings 
received by me Burcau were erased within 30 days after analy. 


gis. 


“During the first years of the project, Hew toll trunk test unisy 


were able to pathy f significant stattizal evidence of tie 
widespread nature a tre tlegal cathng. dieouewel., inf Mr), time 


yb ACCOM. 


ofy 


2 bic t Y pe 
unit, aid block boxes atacost of a dollar of iensp Our capcrience 
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fash By Urete units ultiwetely produced a number of sue- 
Cee as 
stecietcd a aint ora emiec. 
the project was terminited in Moy 1970 By that time, Ben 
Laboadtenes had devcioged toe the ‘Held tial Saye more se. 
Wirtiecd “secund eencmtion” equipment which perimited 
wo ffcctive scanning aod footing of the tclecommunications 
moisets for preliminary indicutens of electrome toll fd, 
withent Lic necessity of voice secombag duzing the pre-investiyit- 
tive dvtection stipe. Extenaes wie was also being made of corn 
ne ts, plaut testing cavipment ard procedures, and statitical 
partys. Bonetheless, @denpite Geese and other efforts and our 


cos tant vigdance, clectrome tok iraud continucs at Mood level 


Because dlue and bisct, box devices are relatively inexpensive 
to make, their ase hus grown at vn alarming rte. We estimate 
boxes can be mins produce d at a cost of $25 to $50 


we hos shown that these de svices have a unique appeal ty, amose 


-* 


« secording of cuch illegal cz 


1 . the criminal clement, whethr it be a member of oo 
puiiz.d cemne or ag snprinvipied businessman. This . is so 
beoas-e not only is paywrat of the lavtul telephone characs 


“evaded, bat also any recon! of the communication conceat! sd, 


pe roiling them to coatuct their unlawful aciivities vader a 
sinthe screen of anoaymiry. 

Such crimes have never enjoyed the protection of the laa, 
neither before nor after Me Passage of Titte TE of the Feder 


O:naibus Crime Control acd Safe Stecets Act in June 1968. A 


substantial number of dittinvcished courts, including scveral 
United States Circuit Courts of Appeals. have unequivocally 
held thit persons stealing telephone service by Wespassing upon 
the telephone network giece themselves outside the protection 
of Section GOS of the Comm sunteations Act, and of Titly TIL. In 


“these criminal cases, our entire process of gathering evidence 


has been subjected to clase and thorough judicial scrutiny. This 
judicial oversipht has co.dinued to date, with some 325 convic- 
Hens and a number of pendina cases, indicating the cxtent to 


oNMhich the courts at federal and state leve! have repeatedly 
peviewed telephone company procedures for pathering such 


evidence. With virtual unanimity, the courts have held that the 
methods used have been ln: -ful, independent of cooperation 


with law enforcement author ites, dupe wholly in the pubbec in- : 


‘terest. 

"Ee should be sixessed, too, that sucsctation has been and con- 
Minues to be the only effective deterrent. As to the specitic 
methods employed by the telephones ceinpunies to pater 
evidence of clectrone toll traud—ia costeadistnciian wo tie 


previously cescribed pre-investizative preliminary scanning of 
_ the netwark—we have found that a 


minimum amount of record- 
ing of 2 limited number of calls is — if a prosecution 


is to succeed, 
[Since the goods being stolen ate the communication itself (for 


exampie, by a blue bux user). there is no alternative at this state 
of the art but to make, ay prosecurory pucposes, 2 limited 


Finging, 2nd opening se el to: 


—identi?y the calling party (the wer of the blue be and 
_ others with whom he may te acting in concert, 


Ideatification of the telephone liners) from which the os 


defen: calls are Griyinating must be followed by the moz 
- difficult identification of the specific individual $) mahi ins 
ike calls. This is of paramount mportatce. 
—establish, corroborative ty, the location(s) from which the 
_ Specitic calls upon ioehi prosecution is » be based » 
Originating, 
recon! with fespect to cach such call the ca liicapents 
tones Dein » “dinted” (key pitted) by the blue box: and . 
detenaine whether the ‘candutent ¢ 


was completed by the coiled party: (parte os) ans eHing: 


ecnticas of givin offenders, many of vchom were as. 


ot Isast of the fraudulent c: ang. 


pall (or series of cul!s) 


. 


Lendun, hlescow, Sydacy. aad other parts af the world, 


key paled. Alo, as previewdy explained, ; 
eit the biue bex user caa mubhe a series of cally, Shonld such NW 


‘smatt, 


“unauthorized revso 
key whea notin ese. 


‘sures other than voi. 


approval of the Company's Security Manager- 
sence of the Vice President—-Opcrations and the Vice Cre snberh 
~~” General © ‘ounsel, or their designates. In tie respect tes our 


+ 


Diktance (as well as time) is a factor in deternining the prep: “fc 
billing chon re fora long distance call Wis, therefore, necessity 
tor cestun cach peeity duction called afte: che vsen: pleee se. 
izes the ciryuit, bet Us witesnie, Tor example, thats blag box user 
places a call from Washondon, OC. to the ince Dy ae sietanec 
opecator at Chicane (412 55 eH 272), By thea cesittoag a pocifie 


voee 


done from his blue bos device, the user Can disconnect: the 


eptraton and seize the louy distance circuit “at Chicago.” He 


em Oe eke 


tun then idl from (iat pusat to any part of the County oF bo ay 


it destination of cach bhie box cell can, therefore, 
be deiwimined suly by decnmention the 


fraudulent coils bs key pubeu, deterinination of whether cach 
snetecall was covapleted can onty be made throuyh recording the 
telltale toaes. Crless the tones ane Caplited at ie very miement 
lhey ate etitted, they ate of course “lost (arever” 

Cometete decumentation of the t Teauisie evidence cuanct a 
obtained by use Of cogutir plont testing equipment such as u pez 
Count registe? (i siaipte ehocire: aschanical cor nury desice that 
will coung blue box tones} Such. equipment cannot identify the 
frsudulent catlei, nor Cowneine whether cach such call Was 
completed, her produce other necessary evidence. These onsen: 
tial evidentiary ciemont= tay only be ae tueuyh record: 
tg: 

Nor will inspeetien of the ftapeet location sntally uneover the 
tcadiy ~conces led devices. Moreover, sciztre ot the 
devies xoult hoi, in and of itsell, establish tact fagd by wire 
had been commit ied ror by whom, nor the extent of the fraud. 
Nor czn the Autometic Mi. eSsitpe "Ae counting equipinent that 
notically obtains the information wae tt foo billing ee: 
produce the nezessir- evidence of to'l fraud. 

Most import antly, the himited recording 
garner evidence o calls fliepatly placed. 

“wiretacping case,” 
sought as evidence 
itscif, : 
imied 1 res serding iy the ues a telephone company 3 done 
from sccure ‘ecatioa. edmission to which is tightiy centrtled 
ona “need to know” basis. This is doac tol macimice the protec- 
tion. of cuttomners’ privacy by preventing ! 


done is sote ty ty 
This is not a 
“where the contents of the conceraions see 
of some crime atu than the thert of service 


ints asiwoa 


To assure is. privacy of fawll communic cations, the 
telephonc companies first cmiploy a series of f investigutery tieu- 
cording ie. &., 2 peg Count ree-ster oF its 
equivaleat) to carefully evaluate ie accuracy of any prekrunery 
indications of clectronic icll fraud. Oaly when a te. ssenaite 


suspicion of such frand has been firmly established, the possthili- 


ty of plewt tropbl ruled ont, and all other investicative mcasures 
exhausted, da the tele phone companies engage in Timited 
recor,lin,,. 2 

Recording does not begin untit the caller’s bluc box eee a 
tone to seize the line. The recording is brief aad arsually invledes 


11) the dialing of the muletnequency tanes of the nutabes 


being illicitly called; 
(it) the ensuing ringing cycle; and 


(iii) the opening salutations of the paciics after ; the call is xn- 


swesed. Usually only GO seconds or less of conversation ts 
recorded, The equipment generally is adjusted to cut off — 
matically at the end of this fecording ¢ cycle. 

As part of our continving review of all operating policies in : 


ing to the privacy of our customers’ communication, we _ 


tecently futher refined our proceduses to requite that ae such 
limited voice recording ray take place without the pytor espe ces 


bys 
pnnel. These gucetsrs are iis vader jock aad * 


vand Pie concur. 


a ae 


Ge 
mukifrequency tones 0 
after seizing the cit- x 


Soe a aansion 


fhe eT CO eet Be eee tee Bs Ce (8 eee: senate) cet sneer eer arenes se 


Systunmvide procedures are rote restrictive than the require- 
meaty of the hiw. 


Liiug te the netionwide cberacter of such fraud, we are of the 
Gpravon that a Federal statute proseribing the manufacture, pos- 
session, importation, ditriboton, of alventisuts of electronic toll 
fraud devices will substante:"y contribute to the containment of 
this threat. Such a statute # atid also proscribe the publication 
of plans, specification’ and uistruction» for making. assembling 
or using these Gevices. Nurecrous “how-to-do- it” clectronic toll 
freud articles, published By national mosazines end other 
periodicals in recent yerrs, graphically Wlustrate the fovichous 
patuse and widespread dincmination of this type of publication. 

We have, thetic, subsrritied to the Coinraission a proposed 
statute proscribing these ac ctivities. Dy outlawing sucha condact in 
interstate und forcign commerce, the availability of this + ar- 
rowly-defined caicgory of ste tronic toll fraud devices, for which 
there is no Jegitimcte usz, vill be substantially curtailed. The 
statute will also tignificantiy diminish the enticement of others to 
such criminat activities. ‘ 

The proposed Ieoislation effectively supplements the Federal 
“fraud ty wire” provistuns svt forth in ? 1343 of 18 USC, 
which prohibits the us of toll fraud devices in interstate ef 
foreign commicice. Howevse, prosecution tader the “frsud by 
wire’ statute, which crimtnalizes the use of the devi 
necessarily continue to bs cur first Ene of defense aed prucipel 
deterrent. Also, as previously noted. 2t the present state of the 
art 2 minimal amount of recording of a birsited nunmitecr of calls 
witl rem2in indispensable te the success of any such prosecution. 


In summary, we have shown that at best, detection of clec- 


oa toll fraud is difiicult. We cen only cenjectuse ft the full 


scale cf the subsiantial revenue lowes sustained by the teephoac 
jndusiey and its customeis. As in many criminal areas where de- 
tection is difficult, the instances ‘of electronic tell fraud 


uncarthed by the telephone companies represent meiely het 
portion of the iceberg visible to the eye. “Pye actual lo aes cut. 
sently being -ustaimed may be ten OF ischty Unies as picat 25 o2r 
proveable lowe. 

In none of the cases prosceuted, stite of federal, has any ply 
ever subscribed to the thesis tet the telephone companies du 
not hve the statutory obligation to collect, through hiv 
recording, the evidence necessary to identify those plivisp cali: 
in an Wegal manner. To hold otherwise v.ovl!, in effect, heralt 
to the serhetees, the corrupt businessman, and all other. drat 
they fave carte blanche to operate with relative nupunity. 

The viitually onchecked use of clectronic toll fraud devices 
which woul! cnsus if the threat of detection and prosecution is 
removed would impose an overwhelming financial burden oa the 

telephone industry and its bonest customers, who woult bz 
required to uaderwrite the entite cost of these depredations, 4: 
cluding the total loss of revenue and the substantial expense of 
the circuits, facilities, and equipment tied up by such Megat ov. 
These losses would rapidly reach stupeering propertions, so.nng 
into the teas and hundreds of niiilions of doliats and jeopanhising 
our very ability to provide telephone scrvice to this nation. 


Vv 
The foregoing reflects our expesience in the wreay of wire- 


tapping and electronic surveillance, the disclosure of toll b ling 
information, end electronic toil frand prior and stinegtte at iss 


the passage of Tithe WU of the Federa! Onnibus Cre Ceatior 
Act in 1668S, and our continuing cfiorts to maximize the pracy 
accorded to communications. 


We wish to arsure you that t the Bell Systein_ continues 
v sally « dedic cited pte HOH 1 AL Line gerbes 


rom aka awful interes phon! 


> nea Suresh al 
that will stre seep 


T ma be pleased te answe 


may have. 


fe On Septanber 5, 1974 American Televiione amd Telegraph Comniny 
fT) furnished thy Camuicsion with @ 1ist of Ge total ninwer of 
wiretarwing and eavesdromping Cevices icund in the United Sates by 
Volonhor:: Coroany porscanel on the lines (facilities, esuipecmmt, and 
Anslewents) of the Associated Oserotic; Camemics of the Bell Systcm 
Caring tio period damuary 1, 1967 te dp 30, IU. imo list (shibit 
tm./-4.) reflects totals by year, and a bre: ECR: i by State. 


Dean 


{ 
‘ 
‘ 
i 
‘ 
' 
t 
1 
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‘ 
H 


- 6, 1974 the Coamission requested that Are’ provide 
ata, namely, the type of illegal device lnpeae cue, the 
and te ey WONG NUber Of {42 Supacsibss 


resice cial or business, and tle law @ lorcosen: agency notitic’, 


> 


ac, the type of service-- 


On damisry 13, 107s 22EY responce. to Ens rooues: by furnishing 
‘tha nas of 1000 subscribers upon whote 1ines iilejal wiretap devices 
were found". Esti Mo. 7b. retlects « breakcom, by Asseciated 


Ocrabiny Companies, of the infomutic.. 


We Jn » 13 data silmitted by 70a? shoes that in 610 cases, the 
"CISCO of an n thiegal eevice was reported to me r.b.t. On January 
1975 th> Commissicn recuestel that tre P.B.1. provide infcrmation 
4 ae Tio poscibie hoOcives im eac. case, ant the tinal dicoosition. 
G19 coses, FB. I. necercs show receipt of only 473. OF these, 41 
Securred prior to the cnictma.: of Title Iii. A beeakeem of the F.R.7. 
fespons: cen be found in Ichibit No. 7.c.. 


new tee = 


@ list provided on September 5, 1974 indicates 1457 Gevices. However 
‘T records were not available for all the devices. 
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2 OF WIRBTAPPING AND EAVESDROPPING 
UNILED STATES BY TELEPHONE 
S (FACILITIES, 
ASSOCIATED 


— 


Vigan 


1968 
1969 
1970 
1972 
1972 
1973 


1974 (January 1-June 30) 


HM. WV. William Caming 
August 30, 197% 
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TOVAL NUMBER OF WIRBTAPPING AND BAVESDROPPING 
DEVICES POUND IN TUE ULITED STATES BY TELECHONE 
COMPALY PERSONNEL ON THE LILES (FACILITIES 
EQUIPKENT, AND INSTRUMENTS) OF THE AS SOCIATED 

COMPANIES OF THE TELL SYSTEM. 


Alabama 
Arizona 
Arkansas 
Californi: 
Colorado 
Connecticut 
Delaware 
Florida 
Georgia 
Idaho 
Illinois 


Indiana 


Kentucky 


Louisiana 
Meinc 
Maryland 
Massachusetts 
Michigan 


dinnesota 


cet atin ee 


Mississippi 


*® “Report: covers period from Jamery 1 to June 30, 1974 


is O74, as 
Missouri 
Montana 
Nebraska 
Nevada 
lew Hampshire 
New Jersey 
New Mexics 
New York 
North Carolina 
North Dakota 
Ohio 
Oy lahoma 
Oregoi 
Pennsylvania 
Rhode Island 


South Carolina 


South Dakota 


Vermont 
Virginia 


Washington 


eo Report covers period froin January 1 to dune 30, 1974. 


150A 
| 
: | 
STATS 19G? 106% 1969 3970 IQ? A972 197 JOT *, 
Washineton, D.C. 0 0 2 0 0 2 0 0 | 
: 
Vest Virginia O 0 0 RS @) 0 5 0 
Wisconsin 2 a 6 7 2 9) 6 2 
Viyoming 6) 0 0 0 0) 0 0 0 
TOTALS 195 179 21 195 249 L7A, 163 82 


ee 


Hh 


— ~——s 


Neport covers period from January 1 to Junc 30, 197A. 


LOLA 


Va COUNCEMNING ILLEGAL ELECTRONIC SURVEILLANCE I 


PEOPeHONE COMPANY PERSOLUEL ON THE LINES (FACILITIES 


TELEPHORTE COM 


kew England Telephone 
ass & Rhode Island 


ew York 


Telephone 


ew Jersey Bell 


Olli of Pa. 
a. & Delawsre 


PA i 


w ICES > FOXY 
os QUT? MENT, AND INSTRUMENYS) 


SE A esac 


OF ASSOCIATED COMPANIES OF THE BELL SYSTEM 


JANUARY 1, 1967 to JUNE 30, 1974 
NUMBER OF 


DEVICES FOUND *CL ASS OF SERVICE **7ypY, 


39 RES 7 BUS 


101 RES 22 BUS 4OA 4B 
1 Public Coin 


4P Company 
men., D. C. 


uP of Virwinia 


EP of W. Virginia 


suthern Bell Florida 


puthern Bell Georgia 


fuchern Cell 
‘rth Carolina 
‘tuthern Bell 
uth Carolina 


uth Central Bel} 
abama 

uth Central Bell 
ratucky 

ath Central Bell 
wisiana 


maith Central Bell 
lssissippi 


%th Central Bell 
wnessee 


io Bell & 
ic innati i Bel 1 


higen Bell 


LL RN te ements 


Jana Bell 


AOA 1B 


1 Res 1 BUS 


19 RES 


8 BUS 


GF DEVICE 


20 RES 7 BUS 


o7 RES 9 BUS 


48 RES 2 BUS 


ems fn 


2 BUS 


14 PRES 


28 RES 3 BUS 5A 


34 RES 6 BUS 


7 BUS 


14 RES 


D2 RES 4 BUS 5B 


CASES REPOR af 
LAW ENFORCE 


81C 


34C 


2 Unknown 


30 RES 2 BUS 


oe ee 


NUMBER OF 152A ) CASES aevorTep Tu 
TELEPHONE COMPANY DEVICES FOURD CLASS OF SERVICK %° VPE_OF DEVICE LAW ENFORCEMENT 


isconsin Telephone 4 21 RES } BUS Y 13¢ ib 20 | 


Vlinois Hell : Es 8 BUS 274A 
Morthwestern Bell 

binnesota 

erthvestern Bell 

outh & North Dakota 

orthvestern Bell 

jebraska 


orthwestern Bell 


Eo chuaster Ball 
fis BC mri . ee 
Southwestern Bell 
Southwestern Bell 
Southwestern Bell 

Oklahoma oe 4 Bus 
Southwestern Bell 

Texas _ 76 Ves 16 BUS 


eee 


Beck kat a2 


| 
i 


Mountain Bell : 0 ; 


a a cet ee 


Pacific N.W. 
Washington ; A ee Me a 


Pacific N.W. Bell - 
Gregon oe _6 RES 1 BUS | 
Pacific Telephone 

Nevada _ 1 3 RES 


Pacific Telephone : 

eel itornsa eee ee 
Scuth New England Bell 

Connecticut _ 7 RES 2 BUS 4A 56 


TOTAL 1009 £32 RES 163 BUS 295A 165 G83C 2p 
1 Public Coin 3 Unknown 


*Class of Service: RES - Residence, BUS - Business 


AT yp * ° 
AType of Device: A - Radio Transmitted - Metallically coupled (lardwire) 
B - Radio Transmitted ~ Inductively coupled (Transmisstor. picked up 
from magnetic field around wire) : 


- 


. 


DATA CONCERNING ILLEGAL ELiC2 


ROTIV= 


_DISPOSITiON MARTIAL 


ON 
NUMBER OF CASES 


* U.S. ATIC 
DECLINED PRCSECUTION 
HANDLED BY LOCAL 

AUTHORITIES | 


CASES RESULTING 
= AN ARREST 
INDICIMENT and/or 


ERCSECE-10N 


INVESTICATICN 
DISCONTINE 2 


INVESTIGATION 
bot COXDUOLED 


NOQ VIOLATION OF 
TITLE IIL 
DISPOSLTIOSN 


UNKNOWN 


* Reasons for declining prosecute 
and expiration of the statute mM 


4 
) 


** dncluzes cases involving pnect 


3 
y 
b 


F.B.I. inquires at various 
They are as follows: 19 i% 


EyRIEIT NO. 


ATUIS RECEIVED BY Gul F. . 2OM ASSCCIATES OPERATING COMPANIES OF THE BELL SYSTEY 
[JANUARY 1, 1974 to JbUSE 


BUSINESS 
(FRAUD & 
INDUSTRIAL NTERNAL 


A 


EMPLOYEE 
DISHCUSts 


CE PROBLEMS) **OTHER 


Ae ae 


LEE, 


fidence, lack of prosecutive merit, 2 marital case with no professional interceptor involved, 


I canks, sexval curiosity, etc. 


| abiished 22 cases which were reportedly © 


eferred to them but did not appear in F.B.I. records. 
may venile prank; 4 No violation; 1 internal 


business problen and 2 Unknown. 


Exhibit Three 


to Affidavit 


of Katz 


JWjw 
UNITED STATES PISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


TRIEBWASSER & KATZ, a partnership 
consisting of JONAH TRIEBWASSER and 
WILLIAM KATZ, 


Plaintiffs, 
76 Civil 770 
~against- 


AMERICAN TELEPHONE & TELEGRAPH 
CUMPALIY, NEW YORK TELEPHONE COMPANY 
and REUBEN IH. DONNELLEY CORPORATION 


oe ae 7 


Defendant. 


February 23, 1976 
9:50 A.M. 


HON. JOHN M. CANNELLA, 
District Judge. 


AP PEA RAN C ES 


BRASHICH, FINLEY & POSTEL, ESOS., 
Attorneys for Plaintiffs 
JOHN W. FINLEY, JR., ESO., of Counsel 


GEORGE E. ASHLEY, ESO... 
Attorney for Defendants New York Telephone 
Company and Reuben H. Donnelley Corporation 
PATRICK F. WALSH, ESQ., of Counsel 


-and- 


KENNETH J. LUCEY, ESO., of Counsel 
Attorney for American Telephone & Telegraph Company 


SOUTHERN DISTRICY COURT REPORTERS. LLY COUR LHOUST 


iz 

MR. FINLEY: Your Honor, if I may, at this 
time I would like to hand up the answering and supplemental 
affidavit and the memorandum of law that we prepared. 

Mr. Walsh from the Telephone Company will 
acknowledge for the record that he received a copy in 
court this morning. 

Your. Honor, if I may proceed with my motion, 
this is a motion for a preliminary injunction, pending the 
final determination of this litigation, the injunction of 
the publication of the Yellow Pages directories of the 
New York Telephone Company by reason of the fact that the 
defendants have failed and refused arbitrarily and 
capriciously to include in the paid classified advertising 
section of the Yellow Pages directory for the County of 
Queens an advertisement which is innocuous, which is peut eet 
which is truthful, factual and accurately. descriptive of 
the legitimate activity engaged in by licensed private 
investigators for the collective plaintiff in this case. 

The service which plaintiff provides, among 
others, is the detection, suppression and removal of un- 
wanted and illegal electronic eavesdropping analyzing 
devices in the home or office of telephone subscribers. 

And it is that precise language which was 


employed in the advertising copy submitted to the defendants 


SOUTHERN DISTRICT COURT REPORTERS. US COURTHOUSE 


the defendants he-2 adopted a position set 
forth in the exhibits annexed to the Katz affidavit which 
are their own rules and regulations for submission of 
materials in connection with advertising, particularly 
with reference to the type of work that the Plaintiff 
seeks to engage in in this state. 

Specifically the Telephone Company has adopted 
as its operating premise that language such as debugging 
or wiretap removal or words of similar import connote 
the offensive potential for the placement of such devices 
in homes and offices or other locations where the defend- 
ants' telephone equipment may be placed pursuant to sub- 
scription under the tariffs of the State of New York 
imposed by the Public Service Commission. 

The basis for the contention of the defendant 
that they have the right to suppress the language that: the 
piaintiff would employ in its advertisement is the lack 
of recognition by the PUblic Service Commission in that 
they may, aS an adjunct to their telephone service provide 
an advertising service whereby in their publication they 
may accept or reject with impunity the proposed advertise- 
ments of subscribers to telephone service, or otherwise 


ir this state. 


The reasoning that obtains on the part of the 


SOUTHERN DISTRICT COURT REPORTERS, US COURTEOUS! 


ct 


~] 


jwjw 


[4] ‘ 
Telephone Company is that the Capacity to remove, to dete 


\ 


and to suppress permits the inference on the part of the 


| 
I 
| 
| 
\ 


{ 


Subscribers to the telephone service in the State of 


New York who receive gratuitously these Yellow Pages 


that if they wish they can ask these private investigators 


a 


to place illegally such wiretap or electronic eavesdropping 


devices. 


Now, we presented in our Papers the arquments 


that if this falacious line of reasoning were to hold } 


} on 
a 
a7 


water then every doctor would necessarily, pursuant to the 


thinking of the Telephone Company,be considered an abortion-| 


4. 
ist and his ad should not be run in the Yellow Pages, y 
every engraver would be considered a counterfeiter, every | A 
locksmith -- | ‘ 
THE COURT: I thought abortion was legal now. | 
MR. FINLEY: It may be legal, it may not be | \ 


legal in other states. And this is a point I would like | ‘S 
to address myself to, and that is the Sactitious contention 
on the part of the defendants that the New York Telephone 
Company and its activities are wholly independent of any 
other system-wide telephone company located in any other 


state. 


And the defendants‘ affidavit in opposition 


to this motion clearly gives the lie to that concept. In 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SGUARE. NEW YoRR NY ML pea dat 


. AY 


5 


a 


jwjw [5] 
fact, Mr. Bnnett, if I may just digress a moment, acknow- 
ledges that he placed a call to his company co-equal 

in the Chesapeake and Potomac Telephone Company after he 
saw one of the exhibits wherein another company advertised 
Similar service. 

THE COURT: I saw that. 

MR. FINLEY: And he has effectively caused 
that Chesapeake Telephone Company to remove under the 
easy rubric of a clerical error the advertising which 
now after extensive period of time of publication in that 
Yellow Pages is deemed to be offensive. 

In fact, if we really wanted to get down to 
cases the Illinois Telephone Company, another wholly- 
owned subsidiary of the American Telephone & Telegraph 
Company, in fact has the precise language that is employed 
by the New York Telephone Company in connection with the 
type of activity that the plaintiff -herein sought to 
engage in and advertise in the Yellow Pages of Queens 
County. 


Indeed, the attorney, I believe the general 


attorney for AT&T testified in the last year for the 


National Wiretap Commission that in fact they see to it 
that all of the subisidary companies adhere to the same 


line of reasoning and they attempt, the telephone companies 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


a 


jwjw [6] 
through their parent, attempt to be a guardian which 
may be laudable of the public good in terms of 
availability of telephone eavesdropping equipment. 

THE COURT: As far as your antitrust considera- 
tion is concerned in this case, are you ok it to 
all these areas you are talking about? 

MR. FINLEY: I would like to carefully delineate 
the antitrust claim. 

THE COURT: That is what I am wondering 
about, because you are talking about a lot of locations 
which would create a market that is quite a market in my 
opinion. 

If you are going to do that, I would like to 
know about it, but if you've got a market that is Queens 


County, all right. 


MR. FINLEY: I want to talk about the relevant 


THE COURT: All right. 

MR. FINLEY: And I am not certain whether this 
could be aptly described as one of the old fashioned 
bathtub conspiracies, but certainly we do have a clearcut 
pattern on the part of the Telephone Company in one 
limited area where the activity they ex parte enjoined 


by refusing the advertising copy to go into the Yellow 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
" FOLEY SOUARE. NEW YORK NY. — 201100 
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jwiw [7] 
Pages is limited to a form of economic activity which is 
directly competitive with one of the main services that 
the Telephone Company provides. 

There are two major aspects to the Sherman 
Act conspiracy claim that we make. The first basic 
proposition is that the Telephone Company has ret only 
a dominant position inthe Qyeens County market, it has 
a monopolistic position. There is no other Telephone 
Company which provides broad-scale telephone service to 
the citizenry of Queens County. 

Number two,the Telephone Company is the 
exclusive publisher of the Yellow Pages for the County 


of Queens. There is: some argument made in the opposing 


papers that there are other means of access for the public 


to gain information of the existence and of the services 
that this plaintiff could provide, but there is no other 
means of conveying this information than the Yellow Pages 
to all telephone subscribers in the County of Queens. 
And, in fact, this service is provided and 
paid by the New York Telephone Company to all of its 
subscribers. The Yellow Pages are delivered along with 


the regular directory. 


THE COURT: Aren't there local telephone 


listings like Little Neck, Douglaston, places like that? 
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9 MR. FINLEY: Sure, but a man in Bayside may | 


3 not have that insert and certainly there is no other | 
| 


{ mechanism which on a broad scale basis -- | 


gy 


THE COURT: How do you know what the extent 


6 | of that area is? 


7 MR. FINLEY: Well, we have checked into it 
8 | and I believe the Telephone Company has indicated that 
9 | there are thirteen, I believe, in the metropolitan area 
10 | but if this Court were to review the exhibits attached 


to our moving papers you would see none of the advertising 


12 material. 
13 | In fact, the cost is so prohibitive,but an 
14 | extrapolation,if we were to carry out the same type of 
15 | exposure that is provided by access to the Yellow Pages, | 
16 | it has been computed by the plaintiff that we would have 
7 | to pay something on the order of $2.2 million in each and 
18 ! every year as part of the buget of this man investigating 
19 | to have the same type of access to the relevant market 
20 I that is provided through the monopolistic document that 
21 is generated by the Telephone Company each and every year. 
22 | THE COURT: Is this contained in your papers, 
> = 23 because I haven't read all of this? Some were only handed 
2A | up to me now. 
25 | MR. FINLEY: Yes, I am trying to boil it down 
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to a very careful delineation of what appears in the 


papers. 


Secondly, not only do they have the control 
of the telephone system -- and we don't argue that is bad --| 
but not only do Lhey have that, they also have control 


of the exclusive instrument by which every telephone 


subscriber -- there is no other competitive instrument -- 
has access to information about private investigators 
who would offer a legitimate service and the Public 
Service Commission does not grant to the Telephone Company | 
the tvpe of monopoly that it otherwise has under its 
tariffs to charge whatever the state will permit. | 
Instead, the Public Service Commission, as 
the defendants very definitely concede, does not attempt 
to regulate the content or the dissemination of the Yellow 
Pages. 
It is just that everyone should have a copy. | 
The consequences of this is the defendants make a claim 


they arbitrarily and capriciously, and really rely on 


a host of cases in their memorandum of law, permit only 


those who advertise by their ethical or other standards 
they feel should advertise. 


. The problem is that is all right if you 


divorce entirely a publication from the same entity that 
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in fact controls the monopoly that that publication is 
intended to service. The very basic notion that we have 
to contend with now is that the Telephone Com; in an 
area where it engages in an activity prevents others from 
having a truthful, fair and legitimate statement of their 
proposed activity which is -- 

THE COURT: Has this been litigated anywhere 
else that you are aware of? 

MR.FINLEY: Not this. This particular 
issue has not. But I Suspect. if we want to speculate 
that it certainly will be litigated in certain other 
districts whereas a result of the defendants phone call 
they are actempting in future publications to exclude the 
same type of advertising they have permitted in the past. 

What we see is a falling into line of other 
jurisdictions, of other phone companies to be more precise 
with the New York Telephone Company position, and the 
consequence is that there is no other valid logical 
rationzle for what has taken Place since the institution 
of this action other than the fact that the parent, 
the octopus, AT&T extends its tentacles into every other 
operating md telephone company and says "We are not going 
to control you" but the obvious implication is Clearly they 


must fall into line or they are going to make New York 
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look silly. 
This is precisely what Bennett did when 


he contacted the Chesapeake Telephone Company. 


It is a farce and I say to this Court that 


I have never seen anything as ridiculous as a presumption 


~ 


of guilt on the part of licensed private investigators 


8 that they will engage in an illegal activity. 

9 THE COURT: I think you covered that area. 

10 You are saying what the defend nts' argument is rather 
\ 

ll ! than what your argument is. I think it is better they 

12 tell me what your argument is rather than you. 

13 What I would like to know from you is, for 

18 i example, in the other basis of this action,namely the so- 

15 called First Amendment action which is the State action 
q 

16 here. 

17 MR. FINLEY: Very clearly. 

18 } THE COURT: And what authority do you have 
i| 

9 | for that? 

20 MR. FINLEY: If your Honor please, I saw 

21 | these papers for the first time very late last night. 

oe | THE COURT: So did I. 

, i a MR. FINLEY: If your Honor will bear with 
ZA 


me, I have a very reasoned apprcach to the question of 


25 | the First Amendment freedom and the 1983 claim. 
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The authority I do not have at my fingertips but. -- 
THE COURT: Do you have it in the Papers? 


MR. FINLEY: I haven't had the time to deal 


with that, and I would ask the Court's leave to file an 


additional memorandum uealing with the 1983 claim and the 
pendant Jurisdiction claim. 

THE COURT: You have authority to do it as 
of yesterday. 

MR. FINLEY: The hours didn't exist. 

THE COURT: You have a situation here which 
must come to a conclusion hefore the Ist of March and if 
I start to give time to submit other Papers -- I would 
give some rasonable time but certainly it should be done 
with some celerity. 

MR. FINLEY: I would not need more than 24 
hours to address the second cause of action and the second 
cause of action the pendant jurisdiction claim espousing 
the claim for violation of state law, the Sherman Act 
claim and the 1983 claim, the civil rights claim. 

If i might address myself to your question 
as to the activity or usage under coded or state law, 
it is quite apparent from the chain of cases which the 
Court has foisted me on -- 


THE COURT: The lynching of a man by a posse, 
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~ for example. 
3 | MR. FINLEY: No, I don't know the lynching 
tes 1 
e + of a man by a posse case, but I do know where state activity 
5 | in terms of regulation -- 
6 THE COURT: An illegal posse by the way not 
7 a legal posse. 
8 MR. FINLEY: I claim lack of knowledge of the 
8 | case. But where a state purports to act through a 
10 | regulating agency such as the Public SErvice Commission 
‘ 11 and it permits a range of activities and Supervises it, : 
2 | guides it and indeed lets that enterprice be the: sole 
{| 
13 | entity to engage in that activity that erterprise 
14 | was monopolistic position as a public utility engages 
15 | in an activity under the color and usage of the state and 
16 it has the approbation of the State, it carries on its 
ue functions pursuant in this case to a tariff, it is | 
18 | clearly delineated, the activity that I may or may not 
19 | engage in and how it may conduct it. 
20 | But here the Public Service Commission has 
21 | considered the Yellow rages an unwanted stepchild. And 
ae we Gon't know for what reason, whether it was something 
3 that was spontaneously the product of the thinking of 
a the Public Service Commission or whether indeed the 
25 Telephone Company wantec it that way. I haven't the 
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foggiest idea what the generating cause was, but the 

fact of the matter is that the State of New York through 
the Public Service Commission has insinuated itself into 
the operation of the telephone company to the degree that 
the State of New York is deemed and must be deemed to have 


approved all of the activity of the telephone company to 


to date that it has not already suppressed by its own action. 
The telephone company in its relationship 
third parties, where it tends or in fact does prevent 


a member of the public,from asserting a right protected by 


the Constitution and further protected under 1983, is 


answerable to this Court for its activity which is violative 


of a right of free speech, equal protection, which is 
clearly not provided this plaintiff when you compare tiiis 
cplaintiff with someone that non-competitive activity 
that the telephone company isn't really concerned about such 
as the masseuse who might be considered a prostitute by 
the same reasoning that the telephone company applies to 


the plaintiff in this case. 


And the necessary conclusion that we find 
that is forced by this argument is that clearly this 
plaintiff is being deprived or right of access to a medium 
of dissemination of information which all others have been 


allowed save this plaintiff in this particular category, 
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2 | with the ominous appearance of an attempt to suppress 
3 activity which would be competitive of the phone company. | 
as 4 | Whether it would be competitive from a financial 
5 | Standpoint or whether it might be generative of aibaresees | 
i} 
6 | ment because of the figures that the talephone company | 
; 7 | and AT&T have released, indicative, if I am not mistaken 
; about the numbers, approximately one per cent eiiectivmeas 
7 | in connection with claims of illegal surveillance. 
10 Now, I think, and I am sure counsel will want 
ie to make a point of this, that my percentage figure necessar+ 
| 
ie ily includes in the rank of complaints those that may be | 
13 false complaints because someone heard clicking on the | 
14 line. | 
15 But the fact of the matter remains that there 
16 ! is no empirical evidence whatsoever that this plaintiff 
| 
7 | or any other plaintiff has ever engaged in the activity 
18 that the defendant would wish to prevent by its chilling 
9 | effect in that Yellow Pages by suppressing the ad, nor 
20 | thac this plaintiff has engaged in that activity or 
| 
21 | there has even been a complaint about it. 
ae And we are entitled to a presumption of not 
- 23 only innocence from wrongdoing, but of good reputation 
2A and standing in the community. 
|| Their papers are absolutely without any scintille 
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| of factual matter indicative of how the telephone company 
3 | could conclude that this plaintiff would engage in the 
ng 4 activity that their ceneral rule and requlation seeks 
5 to prevent. 
| 
6 THE COURT: All right. I will hear the other 
} 
q | Side. 
Z MR. WALSH: If your Honor please, I am Patrick 
| 
is | Walsh. 
10 tT am of counsel for George E. Cashley, your 
i | Honor, and I appear this morning on behalf of New York 
12 | Telephone Company and Reuben H. Donnelley. 
13 With all respect to the counsel for the plaintiff, 
4 | I think the one proposition he has arqued and convinced 
15 me certainly is he hasn't had a chance to go over the 
16 1 papers in this case. | 
W | I don't know where to begin with the misrepre- | 
1 
18 | sentations I heard. But let me begin, Judge, with a point 
19 | you raised earlier about a need for a disposition in this | 
20 | case. 
21 | I would very much, your Honor, urge the Court 
= that it can and should reach that disposition this morning 
Anal a or certainly today. 
‘ 2A When we speak of a printing schedul=, your 
25 Honor, that has our next directory going to press on March 
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1, it is not a case of our sitting around and drinking tea 
between now and then, Judge, we have a tremendous amount 


of work that goes into the pre-printing process and I 


have attempted to bring that up in the Papers. 


THE COURT: My reason for asking that was 
that I wanted to make a judgment as to whether or not under 
Rule 65 I would do the whole thing as one ball of wax 
at this time. 

MR. WALSH: I would urge the Court respectfully, 


as I have in my papers, your Honor, that you could jot 


not onty this morning dealing for a motion for a preliminary 
injunction, but that you can hear both sides and if the | 
Opportunity presents itself to you -- we realize the papers | 


are not exactly brief in this case -- that you can dispose 


of the entire matter. 


The plaintiff has submitted itself to this Court's 


jurisdiction, and has failed to make out any claim what- 


soever cognizable under the Federal law, and having attached 


appendant jurisdiction claim to it and asking this Court 


for a disposition on it as well, since they are based 


on an utterly basically factual allegation, I respectfully 
urge, Judge, that you can have a disposition here not 
only on the merits, but the suit as well, and you can 


dismiss the action in its entirety. 
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What we are dealing with in this case, Judge 
Cannella, is the attempt of two partners in a newly formed 
business to have an ad published in the Yellow Pages 
owned and printed by the New York Telephone Company, not 
by AT&T, and not by the defendant Donnelley. 

At least since 1939, when the Public Service 
Commission did deal with this issue, and the plaintiff 
points that out, that we are regulated in every aspect 
of our rendition of telephone service by the Public Service | 
Commission of New York, the significant points here, when 
you start speaking about monopolies, we are, of course, 
a regulated monopoly in the State of New York. 


The PSC of the State of New York, Judge, can 


and does requlate all aspects of telephone service rendered 


by the New York Telephone Company. 

Beginning not later than 1937, they examined 
this question of the Yellow Pages. This phone company 
prints the Yellow Pages, what about that, are we going 
to regulate that? The Public Service Commission held 
at that time that is not an incident or so closely related 


an incident of the telephone service as to require eect abies 


on our part. 


It declined to requlate the advertising aspects 


your Honor, of the Yellow Pages of the New York Telephone 
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! | 
2 | Company. 
3 | And to my knowledge, your Honor, that is the 
oe 4 | phone company we are dealing with here today. 
5 A consistent line of New York cases, your 
6 Honor, beginning with the Court of Appeals shortly after 
7 the 1937 PSC determination and running all the way to 
8 just a few months ago, your Honor, when I had one of these | 
9 cases, if I may say, tossed across the street in the State 
10 | Court, there is a consistent line of New York cases that 
1] holds for the proposition that in its publication of the 
12 | advertising position in the Yellow Pages, the New York | 
13 Telephone Company is not acting as a public utility or 
14 remotely under State law, but it is,under the Hamilton | 
15 | case, Situated in our brief, your Honor --the Hamilton | 
16 case made a comparison to a railroad that publishes a 
y | timetable. 
I 
18 || There is, your Honor, a consistent line of New 
19 York cases that recoqnizes that the Yellow Pages is a 
20 | Private publishing enterprise and in this Circuit, your 
21 | Honor, Judge McLean today, in the case cited in our brief, 
= confirmed that very same point, this is not a public 
~ 23 utility enterprise, it is a private contract enterprise, 
2A That is what we are dealing with in this case, And that 
li} 
25 | is the major fallacy, Number 1, of the plaintiff's 
| SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


ul FOLEY $0UARe MEFWYnbe We BA t seman 
a 


>. aw 


jwb [20] 
very imaginative evidence to have this case, a similar 


contract dispute, your Honor, heard in this court. 


The case gives meaning to the expression of 
trying to make something into a Federal case that is not. 

We have a cimple contract dispute, there is 
no State action involved. The Courts have held consistently 
in the State of New York that we are a private enterprise 
and it was confirmed in the McTighe case. 


THE COURT: Any point made in those cases. there 


if 
1 


was an anti-trust aspect. 


MR. WALSH: I don't believe so, but to answer 


| 
i 
| 
} 
| 
i 


| 
your Honor's question of has this been litigated anywhere 
| 
| 


else, there was a case in the State of Missour, your Honor, | 
that went to the Missouri Commission, relating to this 
Standard about the advertising of eavesdropping devices, 
or the ability to detect and remove them. The policy 
applied there was the policy applied in this case. At 
this point, Judge, Cannella, I should add it is a policy 
consistently abided by the defendant New York Telephone 
Company whose Yellow Pages are the subject of this litigation. 
In that case in Missouri, your Honor, the 
plaintiff gaid in its complaint to the Public Service 
Commission, "The telephone company out here said I cannot 


advertise this ability to detect eavesdropping devices." 
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. He is not quite as imaginative as here. He 
didn't say the telephone company involved was trying 
to eliminate competition in the so-called Gebugging. It 
waS amore forthright complaint, "I looked in the directory 
and over in your other section in Jefferson you have got | 
some of these guys there and this has anti-trust implication 


for me because you are letting them, my competiticn in 


this business, advertise and not me." 


The Missouri Commission had a very extensive 
hearing and they concluded the Southwestern’ Telephone Com- 
pany was engaged in a conscious effort to eliminate such 
advertising under its policy not to publish it. 

And they concluded as well, “Look, it is a heck) 
of a big project and some of them are going to get 


by you and we have been assured in this hearing that is 


what will happen here with respect to those few cited 


by the plaintiff." 

In that Commission case, your Honor, which was 
1971, that was followed by a Federal lawsuit brought by 
the same plaintiff Markowitz v. Southwestern Bell and 
AT&T, and in the Federal lawsuit he joined AT&T. 

The Federal Court didn't go into great detail 
on the issues, your Honor, other than to reject them as 


having been adjudicated by the Missouri Commission, and 
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2 they told the plaintiff in that case, "Well, look, these 
3 | claims oe have already been adjudicated, the 
4 | facts underlying the claims have been adjudicated, so you 
5 | have been collaterally estopped." 
6 | The plaintiff said, "What about my cliam under | 
| 
7 ! 983, and this anti-trust action I have," and the Court said) 
i 
8 | “We don't have to delineate them,"and the Federal District 
9 Court dismissed that action, your Honor, on the basis of 
10 collateral estoppel. 
1] | Your Hon,r the Federal omnibus Crime and Safe 
12 Streets Act of 1968 makes it a crime to advertise devices 
13 | that can be used for eavesdropping. 
M4 Long before that time, however, under Federal 
15 | and State law there were prohibitions against such activities, 
16 | electronic eavesdropping, listening and so forth. It 
VW | has long been the policy of the New York Telephone Company, 
18 it was not invented for this case,as I think the Plaintiffs 
19 | acknowledce. They just didn't bring this thing out and sa 
20 || we don't like you, and prohibit the ad. 
21 We don't say we can bug a place for you for the 
22 obvious reason it is illegal to do those -yings, and 
23 | especially since the Federal legislation of '68, which 
expresses itself against this whole questionable and 
= highly innocuous business. 
| 
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2 | This is not the same as the case of looking 
3 under the sink for vermin. This is very controversial and 
ae 4 certainly the Federal law states it is illeaal there. | 
5 || And New York Telephone Company, in connection with the 
| | 
6 policy, said why don't you take the ad. We do that. It is| 
? | attached to the complaint, a copy of the policy, as is | 
the policy of the proposed ad which states, “We can detect 
? | and remove unwanted and illegal electronic listening | 
0 } devices." | 
i | We don't public that ad. 
12 1 The policy says, "State and Federal laws pro- 
13 | hibit the advertising of bugging devices," and it has in 
\ 
14 any event long been the policy of the Bell System in general 
15 | an? New York Talephone Company, in particular, to respect | 
16 the privacy of communications. We are in a very uniqur 
¥ W | position and very subject to be scrutinized. We cannot 
18 | afford to be careless in this case. 
| So we have interpreted that policy at New York 
Telephone Ccnpany to include a prohibition not only against 


21 1 the admittedly illegal advertising of bugging devices, 
2 | but we don't advertise for anybody, not just for this 


i plaintiff, we don't advertise for anybody,: we don't place ° 


in our Yellow Pages any ad that Suggests or states that 


the advertiser has available equipment or services or 
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| facilities for the detection and removal of bugging devices 
| 

| 


3 The plainitffs jump and yell and say,"That is 
4 not us, we are not in that, we only do leqal bugging or 
5 legal debuqging" -- 
6 | MR. FINLEY: I object. 
|| 
‘ | MR. WALSH: It was only a slip of the tonaque. 
i MR. FINLEY: No slip, it goes along with 
" | the attitude. 
0 | MR. WALSH: I apologize for the slip of the 
il | tongue. 
i 
I THE COURT: If I were to make a judgment, I 
13 | would think it was a slip of the tonque, but I don't have 
‘s to. 
i 
15 I MR, FINLEY: If your Honor's judqment is that 
16 | I withdraw my objection -- 
u MR. WALSH: We interpret that policy to exclude 
18 | so far debugging itself, because we believe as a private 
19 | publisher of ads in our Yellow Pages, we believe that 
0 | people who have the capacity -- 
21 | THE COURT: Just for the sake of argument, you 
2 | were advertising the security system of putting in alarms, 
23 | doesn't that suggest crimes would be committed using 
2A | your reasoning? 
m4 MR. WA’ SH: Your Honor, putting in alarms of 
i 
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the type you are talking about has got nothing to do with 
this eavesdropping concept that violates the law in a 
positive system. 

THE COURT;. It has to do with preventing an 


w 


illegal action by somebody else and that might suggest 


according to our reasoning if somebody saw we are selling 
security devices,and this building is furnished with them, 


that this is a source of possible burqlary or some other 


crime. 


MR. WALSH: With all respect, your Honor, I 


| 
| 
| 
| 


do think the cases are somewhat distinquishable in that | 
is a security service being offered on the part of a fellow; 


who puts in fire or burglar alarm systems. 


THE COURT: Suppose he put the patrolman there, 


Holmes Agency or McBridge, the fact that he does that and 


advertises in your Yellow Pages would that Suggest to 


somebody, "Hey, this is a place to go and burglarize"? 
MR. WALSH: I hope it does not. I hope it 
has the contrary effect. 
THE COURT: Why does this any more suggest 
to someone interested in bugging, because there was an ad 
that says we will debug, we will go and buq somebody? 
MR. WALSH: What the policy entails, as I 


understand it, your Nionor, is a situation where we believe 
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that to advertise that you can go out, detect and remove, 
that it is not unreasonable, that it is not arbitrary 
Or capricious to say that somebody who has the expertise, 


the experience to go out and detect and remove such listen-| 


| 
| 


6 | ing devices, also has or may have as part and parcel of that 


: 


Same expertise the ability to go out and advertise such 


such devices, | 


THE COURT: If that be so, why can't the guard 


1) go in and burglarize the building? Why assume the man is | 
a ! going to do an illegal act or it is possible they may | 
12 bug as well as deb. gq? | 
13 MR. WALSH: No, your Honor, what we are panties 
M4 | ing here is an admittedly cautious policy that suggests that 
15 | we see a possible area here where somebody -- | 
16 THE COURT: Isn't your reasoning the basis 
W7 for that? I know you have this Principle and I know it 
18 1 was attrative to the person who made the principle, and I 
19 | I know that he is using the old saying that Caesar's wife 
20 | should be above suspicion, but what is the logic of it? | 
21 | Where is the logic that simply because you say you are worse 
22 | to prevent something that you will then assume that the 

~ 23 | thing that is being suggested to be prevented is going to | 
2A | happen because somebody thinks he wants to do that as a 
S | result of you putting an ad in the paper? 
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MR. WALSH: We have adequate reasons, your 
Honor. I feel, Number 1, of course I would arque and 
hope to convince the Court that that is a policy determina- 
tion made by us based on our extended experience in this 
area, that should not, absent some absolutely arbitrary 


Or capricious or unreasonable application,be set aside by 


the Courts. 


THE COURT: Hawn't your company been surreptitiou: 
ly doing this and in fact prosecuted for it and sent to 
jail and fined? 

MR. WALSH: I am sure the record will reflect 
if they have, they certainly haven't been encouraged, any- 
thing other than fired or dismissed for engaging in any 


such activities that we have ever become aware of. 


THE COURT: Why doesn't this service, taking 


your logic, say maybe there is a bad apple -- what this 


fellow -- 
MR. LUCEY: Spindel. 


THE COURT: No. Brody. Brody is the one who 


was caught, but that is the tip of the iceberg, and why 


shouldn't somebody avail himself of this service? 


MR. WALSH: May I say in connection with 


Spindel,very much like the plaintiffs in this action -- 


and again I am not anticipating a possible objection here - 
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I say it is not unknown that people like Spindel, when 


he wrote his biography in '68 said,"I don't do legal bugging,” 
‘and then when he did it two years later, he was under 
sentence. 


THE COURT: Don't you think it lends itself 


to the argument if that is the fact and that is the case, and 


the telephone company thinks it is so because they have 


a service for doing this, why shouldn't somebody else do 


it? You don't rub off on your telephone company as 
having bad motives when they go out and yet contracts like 
this? Why shouldn't it be when they want to get a contract 


like this, you say wait a minute, they are going to put 


thoughts and ideas in people's minds that they can bug 


these instruments? 


MR. WALSH: Your Honor, perhaps one distinction 
I haven't made clear in my argument, the plaintiff's 
business is the plaintiff's business, and if he wants to 
go into that business fine and good. I wish them well. 
I understand it is a fledgling business from their papers. 
But we have a business, too, and it is a private enter- 
prise publication business and if they want to go out and 
offer these services they can do that. 

THE COURT: How does the public find out about 


the fact that you have this service? 
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MR. WALSH: Your Honor, as set forth in 


Our papers and there is an affidavit submitted to the Court! 
by one of our security personnel, William F. McGarty, 
in this respect we don't provide any programmed broad- 


scaled service in this area. 


We have telephones that we 


i 


lease for hire to the public. We, from time to time, 


receive a call from a subscriber and this, as I think the 


McGarty affidavit points out, your Honor, is a somewhat 


typical case. Someone will call in to the telephone 


company and say there is a noise on my phone. He is our 


i 


subscriber. We want the phone in a position where he can 


use it. That is a cost item -- 


THE COURT: Do you say this is by happenstance 
and you don't in any tell your subscribers about this 


possible service? 


MR. 


WALSH: 


I say we do not advertise any 


service for the debugging of the telephones. 
THE COURT: Do you charge for that? 
MR. WALSH: There is no charge, your Honor. 

There is no more charge for that, your Honor, than there 


would be if you said there is a loud whirring noise on my 


phone or I can't get a dial tone. To the extent that 


work is done, your Honor, it is done principally by repair 


personnel of the New York Telephone Company. 
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2 | THE COURT: To get into the overall costs 
3 | not as a cost which goes to the subscriber except by 
og 4 | inference? 
5 MR. WALSH: Your Honor, very remote jedizeceCr 
6 | even, because it is just not a big part of our business, | 
| 
i What we do, your Honor, on the request of a subscriber, is 
8 | go out and check his phone if there is a noise in it. Whether 
| . 
9 Or not he ever mentions that we are going to check the 
10 | phone and get the noise out of there, so he can Dial-a-Joke | 
1] or Dial-a-Phone, we want people picking up that phone and 
12 using it. The responsibility that goes with that a. 
13 | and a very proper concern, is for privacy of communication. 
M ! THE COURT: That is exactly what they are | 
15 | trying to do. 
16 | MR. WALSH: Your Honor, what I am trying to say 
7 to the Court is that the policy judgment and decisions 
18 that New York Telephone Company has made with respect to this 
} 
19 i private enterprise aspect of its bueiness, and they have 
i 
20 enough evidence to satisfy themselves of a hazard in 
21 | this area, is that the public -- 
22 | THE COURT: What is that based on, do you know? 
ee 23 MR. WALSH: Well,your Honor, to just take a 
24 very typical example, not long ago an article in Newsweek - 
25 just to give you an example of what [ am talking about -- a 
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New York expert in this field recites in discussing his 
work -- and he is in the business of detection and 
removal -- he recites in connection with his work, your | 
Honor, that -- I am looking now, your Honor, at the Viwanmnd 
for the date August 18, 1975, page 59, an article captioned 
"The Debuqging Mania," and if I may, just read one sentence 
from it, your Honor. 


"New York security specialist, Arthur Katon 


notes for every inquiry he receives about his debugging 


service, he turns down five requests to do illegal bugs." 

Why do I cite that,Judge, only to say we are 
not out in Mars on this policy. We have a public that | 
uses this book and as the Missouri Commission and the | 


California Commission noted in every expressed language | 


| 


in that Markowitz case I cited earlier, and in another case 
before the California Commission, we have an obligation 

to the people who pick this book up and utilize it. And 
more than that, your Honor, we are,as those two Commissions 
I mentioned stated, we are associated in the minds of 


many of the leaders of the Yellow Pages with the contents 


of those ads. 


They associate the phone company with it and 
they associate the phone company with the practices engaged 


in on the part of the people who advertise in there and we 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


OC eRY COI Awe Me Gr 6 1 Mew 


jwb- [ 32] 
have a right, particularly in this private enterprise area, 
not a right to be just mean and stupid, as the plaintiff 
seems to suggest, but a right to have a very real 
concern for the protection of privacy, for compliance with 
law and for avoiding even the appearance of impropriety 
in such advertising. 

THE COURT: So Mr. Katon tells you in that 
article when he got these requests, five of them or whatever 
they were, for debugging the place, he reported it to any 


authority, or did he consider it part of his obligation 


as a licensed person to indicate to the authorities that 
he got these requests? 
MR. WALSH: Your Honor, without even looking | 
back at it, I will look at the article if you want me to, 
but I am sure he did whatever was right, I am sure he did 
whatever he was under an obligation to do in that situation, 
But whether he did or didn't, your Honor, I think you 


are asking for an illustration of where do you get this wier 


policy? It is not a wierd policy, your Honor. It is 


a very straightforward policy that makes an assumption sa a | 


what the public believes. 
I think what the plaintiffs might show in this 
casc is that Ma Bell is a nervous old lady, or New York 


Telephone is a very finisky old lady about these things, 
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but that does not amount to being unreasonable or arbitrary 
Or capricious. 

We don't apply the policy against him and 
not another. It is acknowledged by the Court to be a 
private area. There is absolutely no state actions here 
for this free speech and due Process claim that is put in. | 
Both those violations required an answer,your Honor, to | 
immediately the first question you asked, "Where is the 


State action," | 


It is not here, Judge Cannella. There is no 


State action involved in our refusing to publish this ad. | 
As far as the anti-trust claim goes, I tried 
to explain a bit earlier, your Honor, they are taking a | 
cost item and not a very great cost item at that. Sure, 
we put repair expense into the PSC when we go for a rate 
filing, but this is not that type of Situation. How do ydu 
transfer it into a business item? What sane bus-nessman 
goes out to increase his costs? There is no anti-trust 
violation here, not even the color of one, your Honor, 
Against he has got the same thing of the State 
law monopoly. He is confusing our rendition of telephone 


service on the one hand with what is acknowledged to be 


a private enterprise on the other. We don't compete. We 


are not in the business of debugging or competing. 
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By the way, I should add there is no debugging 
ad in our Yellow Pages or by anybody in our Yellow Pages 
except in error. 

Incidentally, there were some remarks made 


about one of my clients, Mr. Bennett, that were really 


outlandish. 

Plaintiff saw fit to attach some papers. If 
reviewed the case with Mr.Bennett in preparation of his 
affidavit. I said look at those ads. Do they seem to pee 


| 
what they say? He called and he was told they won't be in 


You can paint this very imaginary water color 


the next edition. | 
| 


we get this morning, and Mr.Bennett picked up the phone 


and said you are hurting us in New York. Nothing of 


the kind. New York Telephone Company publishes its yellow 

pages. American Telephone & Telegraph does make recommenda- 
| 

tions about the contents. They are not binding on the 


company. 
The Missouri Commission in the case I naptviees 
to you earlier found that to be so. So they are not bind+ 
ing. They are recommendations. 
It does happen in this case that the Bell Systen, 


AT&T shares the same concern we do, New York Telephone, 


for privacy in cammunications. You don't transfer the 
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concern for privacy, which you must recoqnize, your Honor, 
is a perfectly proper concern of the telephone company 

to have a real concern in this area and avoid the 
appearance of an impropriety fictitious term used in other 
circumstances. 


We have a shared concern for privacy. You 


don't translate that into a Sherman Act conspiracy. That is'| 


just, with all respect to the plaintiffs' attomeys, your 
Honor, that is pure and utter nonsense. There is no 
conspiracy element involved here. 

And much the same on the free speech claim 
that has been leveled. 

Very briefly on the ani-trust matter, there 
are competing systems of equipment, non-Bell, non-New York 
Telephone. The Yellow Pages are full of their ads. 

We don't go out after competitors. 


Another aspect about the plaintiffs' case, your 


Honor, he says that they apply this against competitors. 


I tried to give you an example where that is not so, “it is 
nonsense, It has nothing to do with competition that is 
Standard, because he emphasizes in his complaint that 

his client has the facilities to detect and remove illegal 
and unwarranted listening devices from telephones at home 


and offices. 
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He knocks out home and office, they don't do 
this. On the listings, he says they debug phones and 
we do. 

If he can remove the word "telephone" from 
his ad, it would still be unacceptable. It has to do with 
State laws having to do with the Sanctity and privacy 
of our company, and AT&T for Privacy of communication. 

He takes away all these imaginative cards on 
which the claims are built, State action and anti-trust, they 
are just not there. It is a private enterprise publica- | 
tion. He may disagree with our policy, but he can't 
set our policy for us, your Monor and he can't say we are 


doing it to him and not somebody else. 


He is offering these pendant jurisdiction claims 


| 
which are based on the same factualy allegations which 


simply don't hold a drop of water. What we have here, 


your Honor, is a situation where Reuben H. Donnelley, as 
the agent for disclosed principal New York Telephone Company, 
for the limited purpose of soliciting advertisements for 
the Yellow Pages, goes out and solicits ads. The customer| 
presents on the form called the order for directory 


reception, a statement I would like to be listed, and he 


Siqns down below immediately beneath the statement attached 


| 
to my own affidavit submitted today, your Honor, immediately 
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beneath the statement that says-- you don't need a magnifying 


glass for it, your Honor ~~ I request representation or 


I request the listing in the Yellow Pages for the | 
indicated boroughs, and subject to the terms and conditions| 
| 
listed on the reverse side of this form, which I have read. 
You turn the form over and the reverse side 
is attached to the plaintiffs’ complaint as Exhibit C, I 
believe, your Honor, and it Says "I understand and agree," 


the plaintiff in this case. 


Condition No. 12 says that the New York Tele- 


| 
| 
| 
| 


phone Company reserves the right to alter any representation 


| 
| 


such aS we can detect and remove, etc., any representation 
submitted for listing as an advertisement in order to 

make it conform with the standards and policies of the 
company relating to the printing of telephone directories, 
classified directories. 

So we have it right there. It is a simple 
contract case, your Honor. Those contract terms have been 
upheld, examined in the same cases, that whole line 
of New York cases that I mentioned to you earlier. 

In October of this year, your Honor, I got a 


decision from Mr. Justice Hellman, across the street, in 


the State Court, and Judge Tenney just looking very briefly 


at the decision -- and this of course was a very short 


jwb [38] 
ordered hearing, said I don't know if that is on point 


It is on point to this extent, Judge Hellman, in the 


State Supreme Court, just in October examined the very same | 
opinion I am talking about, the right to alter and make it 
conform, We had a fellow who was in the crematorium 
business, he told us, and then we found out he wasn't 
through a client, and he gave the same service as other 
funeral directors did. We told him, under our services 
you just list it. He screamed and brought a restraining 


order and everything else, 


| 
Explained to the Court then we have this posi- | 
| 


tion, and it was upheld to avoid putting us in the situation 


| 
j 
| 


of creating problems with the public or creating problems 
with other advertisers. That contract provision was 
lawful. It was recognized as such by Judge Medina in this | 
Circuit examining similar conditions. We control our 
directories. As a matter of private contract, the 
plaintiffs agreed with their signature -- a copy of the 
signed affidavit is attached to my affidavit, your Honor -- 
They agreed we retain that contro). 

There is simply no case here. We have applied 
it in a manner that is not unreasonable. 


I am not going to suggest it is something that 


the plaintiffs like. It is not. They said it is silly, 
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bo 


but it is not legally unreasonable or arbitrary or 


3 capricious, so as to re quire this Court in the *y@rcise | 
ig - | of its jurisdiction to say I am going to substitute my | 
3 judgment because they don't know what they are doing, they | 
: 6 } are being silly. | 
7 They are not, and the judgment should not be | 
8 set aside. We reserve the right to make that judgment. | 
9 Your Honor, you have been very patient with | 
10 me and I will bring this to an end. In order to grant | 
1 | this motion here ~- I urge, your Honor, to dismiss the case, 
12 1 there is no case here. This is just made out of whole | 
3 | cloth, the whole business, but more immediately, your Honor! 
M4 you have before you this morning a motion for a preliminary 
15 | injunction. | 
16 In this Mr.Bennett's affidavit that is included 
17 with the defendants’ opposing papers, there is a full set 
18 of papers setting forth the extremely demanding schedules 
19 | under which these directories are published. 
20 THE COURT: How often are they published? 
21 | MR. WALSH: Once a year, your Honor, and if | 
22 | I miss March lst in the Bronx, there would be no listing 
I} 
— A that year. I understand the immediate concern with the 
} 
24 Plaintiff is with the Queens directory. 
| 
25 | By the way, I think Mr. Bennett shows there 
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are 13 or 14 of these for different neighborhoods in 
Queens, 

THE COURT: Shouldn't the injunction only 
be as to the Queens director? 

MR. WALSH: Your Honor, I must confess Tuesday 
night was a little more than confusing to me. I ran up 
to the Court and got the papers and found myself before 
Judge Tenney. 

THE COURT: Is this all of them? 

MR. LUCEY: All of them. 

THE COURT: What sense dces it make to enjoin 
the others? 

MR. FINLEY: It can make a lot of sense, your 
Honor, because these same plaintiffs -- I would like to 
address myself, if the Court will grant me leave -- 

THE COURT: I will hear you a little later. 

MR. E.NLEY: These same plaintiffs would like 
to be able to make inserts into the other directories. 

THE COURT: I don't know what they would like 
to do. The point of the matter is they haven't. 

In any event, have you concluded your remarks? 

MR. WALSH: With the exception, I don't dare 
suggest to the Court about the criteria of an injunction. 


We don't have the showing or irreparable harm, we have 
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here a balancing of interests, your Honor, that comes out 
more strongly than anything else does against the plaintiffs. 


Again I wish them well in their business. Their suggestion 


that the Yellow Paves is the only road for them to take 


in getting their message through to the public is flatter- 


ing, but it is not based on fact. There are other adver- 
tising media available to them. And this whole situation 
that we will be irreparably harmed, you can't get money 
damages, the Court will want it to go to the jury, that 
is just nonsese, they have got alternatives available. 

The other thing on that score, Judge, there 
are literally millions and millions of dollars involved in 
the publication of a volume like just the Queens directory. 
I think the cost of printing there is $3 million in the 
‘yweens directory. The figures are set forth in the 
ennett affidavit, your Honor, the revenues are greater than 


that. Those revenues are reported by us as part of 


the revenue of the New York Telephone, and serve to offset 
other service costs of rendering telephone service. 


Here you have got three quarters of a million 


businessmen in the metropolitan area whose ads are ready to| go 


and now we have these two plaintiffs who come in and say 
hold the presses. It is just not right. It doesn't 


remotely meet any test, your Honor, for the granting of 
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a preliminary injunction. 

So I ask the Court to grant my motion to 
dismiss this action in its entirety this morning. In 
any event, Judge Cannella, I would very much urge the 
Court to recognize there is absolutely no basis for the 
issuance of a preliminary injunction. 

I have in my papers, to conclude, your Honor, 
recited in the events, which I hope is very remote, that 


this Court would grant such a preliminary injunction this 


morning, that an appropriate injunction bond under the 
governing cases which would limit our recovery in the event 
it were improvidently, under the way the order is now 
phrased, as I understand it, the bond would be $15 million. 
It is not an outlandish figure, it is not something I pulle 
out of the air to scare anybody. The figures are in the 
Bennett affidavit that I submitted to the Court, yeaur Honor. 
Finally, maybe it should be pointed here as 
the plaintiffs acknowledge in their papers -- and I am 
not trying to charge admission of any kind on their part 
here -- the plaintiffs will get an ad published. It won't 
be the ad they want. But if they want an ad published, 
we will be happy to publish their ad, just take out the 
words that conflict with our policy that we are entitled 


to have, 
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Take those words out and I will publish it. 


Finally -- 

THE COURT: You remind me of the special 
sessions. First it was finally, then peremptory, then double 
peremptory, then final finally. How many finals do you 
have? 

MR. WALSH: I am finished now, Judge Cannella. 

THE COURT: I will take a five-minute recess 


and I will hear you. 


(Recess.) 

MR. FINLEY: Your Honor, at this point I feel 
that I have shaken myself from a torrent of words that re- 
duced to their simplest reflect nothing more than an 
intolerant position on the part of this defendant or these 
defendants, encapsulated in language carefully chosen by 
counsel, indicative of we don't just take ads like that, 
the patronizing attitude which is the same attitude that 
ten years ago was employed by the telephone system with 
respect to equipment connected at the subscriber's location 
to the incoming or the trunkline system in from the street 


of the telephone company, and they had resisted for years 


utilization of interconnect equipment on many grounds -- 


it wasn't as good as theirs, or that there was some 


potential for damage to the item, and so on. 
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Finally we have seen what that brings us to, 
and I think we are going to see shortly the interface 
requirement where in order to have your interconnect equip- 
ment connected to their system, you have to have a device 
installed from your lines to their equipment. 

On it goes. 

The telephone company has cited the Arthur heaton 
article which is really interesting. I was surprised to 
hear of the approval of the good efforts and good work of 
Mr. Katon mentioned hy counsel. In fact, Mr. Katon did 
exactly what he was supposed to do and I must presume 
that this plaintiff would do exactly the same thing. 

To merely say that he gets a request five 
times as frequently as he does for removal of equipment, 
for the placing of buaging devices, and that he has the 


good grace, intelligence and wisdom and integrity to 


turn those requests down I think is commendable, and I 
don't see why our plaintiff should be any different than 
Mr. Katon whom the telephone company approves of. 

I have heard the argument made that the tele- 
phone company is associated in the minds of subscribers 
to its service in terms of advertising in the Yellow Pages 
with the advertisers. Well, this is a deus ex machina 


that we are seeing here that arrogates to itself a positio 
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- | no other can attempt to approximate. The telephone 
3 company want to be independent of anyone else's judgment, 
od 
ae 4 | no matter in what form it may be questioned, determine 
5 | who may place what kind of advertising copy, and in the 
; particular instance we are concerned about here, the pre- 
a | Sumption that they are correct and that the plaintiff is 
: deemed in the minds of the public to be the one who will 
: | go out and place illegal devices and that the public be 
10 | damned, because the public is presumed by this group of | 
i | defendants to be preordained to seek that kind of service 
i 
a i from this plaintiff. 
" THE COURT: What do you make of the New York 
| cases which apparently have held this contract is a good 
| 
15 | contract and that they would sustain it. And if your 
16 | reasoning is so, then they are silly because they haven't 
M7 | seen that this is a very stupid act on the part of the 
18 | telephone company? 
eo MR. FINLEY: We make short shrift of this eae 
20 | claim. It is nothing but a lot of bunk. The fact is - - 
21 | and this has not been dealt with by the defendants -- 
o ! the very fact is that the exhibit to which reference 
a Be was made, the alleged contract which I think has the most 
m I overwhelming language I have seen in a long while was in 
fact for the bottom half of the ad, it didn't contain the 
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words in issue in this litigation. 

THE COURT: Yes, but it gives them the right 
to change any words or do anything which was not in accord 
with their feeling as to what should be. If that was so, 
why didn't the New York cases say, look, this is a crazy 
contract, it shouldn't be sustained? 

MR. FINLEY: There are many years they went 
the way this did. First of all, the Public Service -- 
one of the weakest agencies in the State -- if we want to 
talk about cases I have more problems getting the Public 
Service Commission to get proper telephone service for 
my law firm and the Public Service Commission about three 
years ago -- 

THE COURT: You are talking about your law 
firm against this company and as an advocate you should not 
indulge in personal observations. 


MR. FINLEY: My brother tells me he likes the 


agency that permits -- 

THE COURT: I don't want to cut you off in 
the sense that I think I would ordinarily do it. But you 
know we have another group of lawyers who are supposed 
to start at 11:00 o'clock. They have their witnesses here 


and XY have been here since 9:30, as you know. 


telephone, but the simple fact is we have a weak ere 
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ae MR. FINLEY: Yes. 
3 | THE COURT: Some of this is due to your 
i 
og 4 | own misinformation as to when the time was to start. 
_ 5 | Will you conclude your argument? 
” 6 MR. FINLEY: Yes, your Honor. 
qa Getting it down to its essence, those New York 
. cases had not a whit to do with antitrust. You can have 
, ten million contracts, but if they violate the antitrust 
10 laws, they violate. 
1] | THE COURT: It is in the miasma of one of those 
2 | southern swamps of a dead tree with moss hanging down. 
13 | Where is your relevant market, where is the impact, where 
l4 | is some basis for it? 
5 | MR. FINLEY: Very simply, your Honor, the tele- 
16 phone company itself supplies the answer to that. We put 
7 out a subpoena for the production of books, records and 
18 | documents which would permit the inquiry into relevant -- 
1S | THE COURT: Go ahead. If you have anything 
20 to offer, any witnesses to offer, or any information to 
21 offer or anything else to offer which the Court may use 
22 for making a judgment in this case, I am prepared to take 
~ 23 it and hear it. 
2A MR. FINLEY: Your Honor, if that be the case, 
25 and I don't mean to engage in semantics -- 
| 
| 


SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTHOUSE 
I FOLLY SQUARE NEW YOUR My COD dbe0 


THE COURT: 


MR. FINLEY: 


THE COURT: 


cause. You at this point are saying in effect that 
you are prepared to oo ahead on it and that we have the 
information upon which the Court can act. You show it 


to me and present it and if you have witnesses, I will 


hear’ them. It is as simple as that 


MR. FINLEY: 


[48] 
No, but you brought this suit. 
Yes, I know I did. 


You have got this order to show 


If your Honor were to hear witnesses 


and to have documents introduced in evidence on a hearing 


right now, I would first want to make the observation that 


we have no proper motion under either Rule 12 or Rule 56 in| 


connection with dismissal, 


The only proper motion before this Court is the 


motion for the preliminary injunction. 


THE. COURT: 


You must show those three things 


which we all know are evident here. I will take anything 


you want, I will take any witnesses you want or anything 


you want to offer and I 


will rule on it. 


This is what I am doing now. If you have any- 


thing else to offer, this is the time to do it. 


MR. FINLEY: 


Your Honor, may I ask this: In 


that regard I would have to consult with the plaintiff and 


I don't mean to delay the orderly procedure of this Court. 
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Would the Court be desirous of a brief 


adjournment of this matter so the Court may proceed with 


other business, so I can confer with counsel for the defend 


ant to find out what they can Produce pursuant to the 


subpoena? 

THE COURT: I will reschedule it. 

MR. WALSH: Your Honor, I object to any ad- 
journment at this time. We are just setting delayed here. 
You asked the proper question, Judge Cannella, you brought 
this case, make your case. 

THE COURT: I will give him a five-minute 
recess and see what he comes up with. 

(Recess.) 

MR. FINLEY: Your Honor, at this Point I 


would ask of counsel for the defendants whether they have 


produced, pursuant to subpoena issued and served upon 


American Telephone & Telegraph Company and New York Telephone 


Company, any documents in response to those two subpoenas. 
MR. WALSH: Your Honor, may we have for the 
record the date and time of that service? 
MR. FINLEY: Yes, February 20, 1976, at 4:26 P, ‘ 


received by J. Cirpan, as endorsed on the face of this. 


AT&T -~ 


MR. WALSH: Friday afternoon at what time? 
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2 | MR. FINLEY: 4:26 P.M, 
| MR. WALSH: And for New York Telephone? 
4 MR. FINLEY: I believe, although I don't have 
5 the affidavit in front of me, I believe the affidavit 

i} 
6 of service would recite shortly thereafter or just prior 

| 
7 | thereto. 
8 MR. WALSH: I wanted that on the record, your 
9 } Honor, the subpoena on the New YorkTelephone Company was 

i 
10 | received at 5:25 P.M. on Friday, forwarded to me in the legal 
il | department. I picked it up on Saturday morning on my 
12 | desk. 
13 The subpoena that was served on New YorkTele- 
" | phone Company, I am advised was received at New York 
15 | Telephone & Telegraph, your Honor, at 4:50 on Friday afternoo: 
16 | I mention that because it is a procedure I suppose you 
7 can utilize in support of a time of adjournment hit sonehety 
18 | on a Friday afternoon, the matter pending from Tuesday 
19 | afternoon, wait until Friday and then send out the subpoena 
20 | It is a time delay device that is being used here, your 

HI 
21 Honor. The subpoenas were improperly served insofar as 
22 the time. They were clearly not intended for any proper 

a 23 f purpose but other than to try to force us into accepting 

2A | the plaintiff's position, other than in trying to lay the 


& 


i foundation this morning for an application that we have 
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to 


been diligently at it, your Honor, and if they don't have 


3 | the records, well, we served them. It may surprise counse 
me 
se | 
4 4 i by and large people in the Bell System are off on Saturdays 
5 } and Sundays. Nevertheless, having said what I did, your 
6 | 


Honor, I did want to characterize those subpoenas for 


what they were, just an effort at some nonsense to create 


: | the foundation this morning for some application to delay. 

: | Having said that, I call upon my colleague 
10 | Kenneth J. Lucy, who is also of counsel for the defendants, 
in this matter, your Honor, who has with me, your Honor, 

e spent the weekend, a good part of it, making a number of 

3 | phone calls so as to avoid the possibility that we would 

a | even face any further adjournment of this matter. | 
IS | Mr. Lucey can make a report to the Court, with 
a | your Honor's permission, on what was done with these sub- 

Mi poenas, what they seek. I did want to characterize them. 
18 MR. LUCEY: If your Honor please, I first note 
19 | that the subpoena addressed to American Telegraph & Telephone 
2 | Company and the one addressed to New York Telephone Compan 
21 | are virtually the same in language. I do note that the 
= | language is broad, it is a real fishing expedition, and 

‘ig * I would like to move that the subpoenas are quashed. 
a However, I did do this over the weekend. x 
2% | directed my attention to those books, papers and documents 
| 
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: | records, etc., that deal with cost projections and 
3 | cost estimates. 
4 } If I understand what is meant by cost projections 
| 
5 and cost estimates in this matter, it is the future estimates 
6 that New York Telephone and/or AT&T might have as far as 
; | its services that it renders to customers when it checks 
5 | lines for the listing of wiretap devices. 
. I assume what they meant by cost reimbursement 
10 is how much money we get back for that. It discusses 
" filings with the New York State Public ServiceCommission. 
Let me say this: There are no -- in New York | 
13 | Telephone Company, no cost projections, no cost estimates, 
" | no cost reimbursements and no filing with the New York 
m | State Public Service Commission because these are not 
is | services. When a repairman goes out on a complaint 
Hf | of possible wiretapping, he says usually he hears noises, 
18 "I hear people talking, I get clicks, I think there is 
19 somebody listening." His time is reported as repair om 
20 | 28R, and it goes into the maintenance budget station up- | 
21 i keep the same as if he went out and found a broken wire. I 
2 | can have people here to testify, but that is what the 
- | beople will testify to. That is where it is, it is not 
2A 1 pulled out. It is really an insignificant part of our 
ra | business. There are no records. 
| 
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THE COURT: How could you possibly think that 
the company could furnish records like this in an omnibus 
subpoena that you have here under such short notice? 


MR. FINLEY: From the very fact this gentleman 


was in my law office on Saturday afternoon. He just 


indicated he and Mr, Lucey discussed it and there was no 
question raised as to whether or not there could be com- 
pliance. 

THE COURT: They are saying now there can't be 
compliance, as I understand it. 

MR. WALSH: Mr. Brashish asked me in a way that 
would characterize their whole approach to the case, "Did 
you find a subpoena?" 

I said I found the subpoena on our desk this 
Friday morning. 

THE COURT: Let me see it, 

MR, LUCEY: May I have both subpoenas marked 
for identification, your Honor? 

MR. FINELY: That is the AT&T. It doesn't say 

It says 4:26, signed by someone on behalf of 

AT&T. What happened to it after it got there, I do not 
know. 

MR. WALSH: This is the cover note sent to me. 


am the "Pat," Patrick Walsh of the leqal department to who 
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it was sent, your Honor. 

(Plaintiffs' Exhibits 1 and 2, respectively, 

were marked for identification.) 

THE COURT: They are received in evidence. 
They are the two subpoenas referred to and they have been 
marked. 

(Plaintiffs' Exhibits 1 and 2, respectively, 

were received in evidence.) 

THE COURT: As far as the New YorkTelephone 
subpoena is concerned, which is 1, I will take in evidence 
and marked it 1A, and show it to counsel for the petitioner) 
The claim is that this was the note that was attached to it 
when he got the subpoena. 

MR. FINLEY: May I, your Honor, compare the 
signature with that which appears on the subpoena? 


THE COURT: If you object to it, I will mark it 


for identification. 
MR. FINLEY: I object. 
THE COURT: All riaht, it is marked for identi- 
fication. 
FINLEY: Do you want to kjow my reason? 
COURT: I know the reason. It is hearsay. 


Do you think I have been sitting here for the last week 


or 80? 
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(Plaintiffs' Exhibit 1A was marked for 

identification.) 

MR. FINELY: The fact is this order was 
returnable today. 

THE COURT: I find this opinion to be too broad 
and too extensive for a petitioner to come in here and 
knows on Tuesday that it is going to be wn the following 
Monday, and submits it on a Friday afternoon. it is just 
nonsense to me. Therefore, I quash both Subpoenas. If 
you were prepared to try this case, you should have done 
it before, you could have come in and done something about 
1¢. It just doesn't make any sense to give to a telephone 
company a subpoena which reads "Bring with you the books, 
the papers, the documents and any and all documents, corre- 
spondence, memoranda, internal records, cost projections, 
cost estimates, cost reimbursements, filings with the New 
York Public Service Commission or any other filings with 
agencies or commissions of the State of New York or the 
United States of America relating to surveillance, 
debugging, searches of customers and plant equipment for 
electronic eavesdropping and wiretapping." 

No time period at all, it could have been from 
the year one. No indication at all as to what specific 


point is being involved here. No references to Queens, 
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no references to anything. It is just nonsense. To 
expect a company to come in with these kinds of records 
on these kinds of notices, I don't fathom it. So I grant 
the motion to quash those two subpoenas. 

Do you have any witnesses? 

MR. FINLEY: I have an application at this time 
which I would forestall any further colloquy or polemics 
between counsel on this whole issue, and that is this: Ob- 
viously there is a very heavy burden on the Part of the 
general public, at least this is the position of the 
defendants, that they do not receive Classified directories 
for the various counties in either the City of New York, 
Long Island or Westchester. It is not the goal clearly 
and obviously of the plaintiffs to prevent the public from 
something that it believes itself it has a right to. 

All this plaintiff seeks at this time is a 
very Simple expedient resolution of this. And I don't 
think one must be a solon to realize this. 

I think very clearly that this plaintiff should 


be entitled to have his ad inserted and that this is the 


issue that is submitted, and I would move that the de fendant 


be preliminarily enjoined pending a final resolution of 
this action to take the copy which is patently innocuous, 


inoffensive and legitimate on its face, and insert it -- 
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THE COURT: That is granting you the ultimate 
relief. That is silly. You can't on a TRO get your 
ultimate relief. 

MR. FINLEY: We have one coming up with a dead- 
line of March 1, next Monday. All of the directories to 
which the plaintiff seeks to have insertions cover the 
Greater Metropolitan Area. 

THE COURT: I don't know whether under this 
order to show cause you have spelled that out. I haven't 
read it with that particularity. It seems to me the only 
proof so far, sofar as I know, and from your argument, is 
the Queens directory. 

was the burning issue. 

THE COURT: It may be a burning issue or unburn 
ing, but the fact of the matter is that is the only thing 
that has been discussed. 

MR. FINLEY: All right, I am prepared to call 
a witness at this time. 

COURT: All right, call your witness. 

FINLEY: Mr. William Katz. 

COURT: What is your offer of proof.? 

FINLEY: The relevant mark2t in which this 
Plaintiff seems to have the advertising copy placed in the 


Yellow Pages of the defendants. 
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; COURT: Which is what? 

FINLEY: He is going to testify. 

COURT: You don't know? 

FINLEY: I have the same problem with 
semantics. question was Greater Metropolitan New York 
area. I would like to elicit from this witness that 
area. 

THE COURT: How would you establish him as an 
expert or any kind of a witness to make such a statement? 


The relevant market can be established by anyone that walks 


up to the courtroom? Is that the way you figure it out? 
MR. FINLEY: It should be from the Paper ee 


THE COURT: Swear him in and let's hear where 


he gets his expertise as to what the relevant market is. 


WILLIAM RAT 2 called as a witness by the 


plaintiffs, being first duly sworn, was examined and 


testified as follows: 


THE COURT? What I think you are saying in 
effect is that it is his desire to publish in these areas, 
MR. FINLEY: That is correct. 


THE COURT: You say that establishes that is a 


relevant market? 


which this group of defendants is operating. 


| 
MR. FINLEY: That is the relevant market in 
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THE COURT: Would you be willing to stipulate 
that he would testify that he wants to advertise in the 
Queens and the four other boroughs in the metropolitan 
area? 
MR. FINLEY: Yes, 
MR. WALSH: I would Stipulate to that, your 


Honor, with the one statement that I came out with when 


I was finishing. The Manhattan directory has been publishe 


and delivered this year, your Honor. The Staten Island 
directory the same, published and delivered. 

THE COURT: What we are talking about is 
Brooklyn, Queens and the Bronx. 

MR. WALSH: Nassau, Suffolk, Rockland and West- 
chester, Is that it, counsel? 
DIRECT EXAMINATION 


BY MR. FINLEY: 


Q Would you go up as far as Albany? 

A No. 

fe) Would you indicate the counties in which you 
have your publication? 

A The five boroughs of the City, Nassau and Suffol 
and Westchester Counties were the markets. 

Q Do you know of your own knowledae, Mr. Katz, 


whether there are any other requlated telephone companies 
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supplying telephone service in those counties? 

MR. WALSH: Objection, your Honor, the witness 
is not qualified. 

THE COURT: Sustained. 

MR. FINLEY: I would at this point ask the Court 
to take judicial notice of the fact there are no competing 
telephone companies in that county. 

THE COURT: I can't refer to any document or 
location. Is it in the Fncyclopedia, Civil Service Com 


mission? 


MR. FINLEY: Would the defendants stipulate there 
are no competing telephone companies? | 

MR. LUCEY: What do you mean by competing | 
telephone companies? 

THE COURT: Wait a minute. One of you talk 

Two lawyers at one time -- 

MR. LUCEY: I didnt. hear the question. 

THE COURT: But you know the answer. All right. 

MR. LUCEY: Competing in what sense? There are 
many telephone companies in New York State. 

THE COURT: Competing telephone books or what? 

MR. FINLEY: The question I posed was whether 


or not the defendants would stipulate that there are no 


competing telephone companies requlated by the Public 
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Service Commission in the connties just recited by this 
witness as the market in which he wished to penetrate 
through resortin:, to advertising in the classified telephone 
directory. | 
MR. LUCEY: I would agree the New York ee 
Company is the only one that furnishes the telephone service 


in that area, 


THE COURT: Anything else? 
MR. FINLEY: That is sufficient. Any cross 
examination? 
Sorry, on that one issue. 
THE COURT: Go ahead. 
fa) Mr. Katz, I ask you are you familiar or know of 


a corporation known as Dektor Corporation located in the 


State of Virginia? 


A Yes. 

8) Do you Know a Mr. Allan Bell connected with that 
company? 

A Yes. 

‘@) Would you indicate who Mr. Bell is? 

A Mr. Bell is the president of Dektor Corporation 

16) Have you received any s»ecial trainine in the 


discovery and removal of illegal wiretap or electronic 


eavesdropping devices? 
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MR. WALSH: Objection, your Honor, the witness 
is not qualified to testify as to legal, unless he is 
qualified with respect to the law, I would think. 

THE COURT: It would seem to me that is a 
leading question to Start off with, and therefore I sustain 
the objection. 

MR. FINLEY: I withdraw the leqal to Satisfy 
the defendants and let the question stand. 

A Yes, I received a course of training at Dektor 
in regard to technical surveys -- 

THE COURT: Raise your voice a little. 

A Technical surveys, the use of their equipment 
and the technical background into detecting and removal 
illegal service devices. 

Q Specifically, with respect to -- 

THE COURT: I don't think the defendants claim 
he is not qualified to do that. That is not the basis of 
their objection. 

Isn't that the fact? 

MR. WALSH: We concede we don't know whether he 
qualified or not, your Honor. For the purpose counsel is 
examining him, we will concede he is qualified -- 

THE COURT: That is not the legal issue here, 


So you have a concession he is qualified in this area, 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FUL EY Sic Asari ewes a sll ee 


T 


218A 


Katz-direct [ 6 3) 
Q Now, Mr. Katz, have you had an occasion to 
in any way inquire, make a Survey or study of either 
the necessity or desirability on the Part of the general 
public with respect to removal or detection of unwanted 
Surveillance devices on telephone equipment? 

MR. WALSH: Sorry, your Honor, I may have missed 
the end of that question. If I can have just the latter 
Part of it, 

THE COURT: Read the whole thing, Mr. Wolf. 

(Question read.) 

Prior to -- 

THE COURT: That calls for yes or no. 


Yes 


Would you describe those efforts on your part, 


A Prior to going into the purchase of the equip- 


ment that we purchased for the services, I spent approx- 


imately one year going to five or six companies manufactur- 


ing such equipment and rendering such services as we presenly 


render in this area. I discussed with each of them the 
need for the services, the market potential, the 

economic viability of such a business, the methods that the 
used for advertising, the results they got from different 


advertising media, and generally the viability of such a 
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@) Mr. Katz, did you have occasion to make a study 
of reports issued by the National Wiretap Commission in 
connection with the matter that you have just described? 

A Yes, © dia, 

Q Would you particularly care to indicate any of 
the findings of National Wiretap Commission in connection 
with the necessity or desirability of suppressing illeaal 
Or unwanted wiretap equipment? 

MR. WALSH: Objection, your Honor. We don't 
have the best evidence here. 
THE COURT: Sustained. 
Q 


about the 2ist day of February, 1976? 


A I did, 


Q Wherein you referred to certain studies and 


reports issued by the National Wiretap Commission in connec-+ 


tion therewith? 


A Yes, I did. 

MR. FINLEY: Your Honor, at this point I would 
call the Court's attention to the exhibits attached to that | 
exhibit which is-now before the Court. 

THE COURT: I will read it. 


Mr. Katz, did you on or about Saturday, Februa 
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21, have a telephone conversation with Allan Bell concernin 
the substance of the Bennett affidavit which is now be fore 
the Court, and in particular I refer to the telephone con- 


versation that Mr. Bennett had with a representative of 


the Chesapeake-Potomac Telephone Company. 

A Yea, 1 did, 

(9) Did you advise Mr. Bell of the substance or 
did you read to Mr. Bell the Bennett and the McGarty affi- 
davits which were joined together in opposition to the present 
motion? 


A I read parts of it to him. 


Q Was Dektor Corperation, of your own knowledge, 


the customer of Chesaneake & Potomac Telephone Company 


who had inserted the advertising copy in that classified 


director of Chesapeake & Potomac's which is referred to in bie 


Bennett affidavit? | 


A Yes, they are. 


THE COURT: Please, Mr. Katz, talk loud enough 
SO we can hear you. 
THE WITNESS: I will try to, Judge. 


@) Mr. Katz, was that telephone conversation 


a conference call? 


A Yes, it was. 


0 Who else was on that telephone conversation? 
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A I, yourself and an employee of the Dektor 
Corporation whose name is Cindy. I don't know her last 


name, 


@) Did you have occasion to hear from the individual 
whom you have described as Cindy, or from Allan Bell, a 
description by Cindy of her former employment prior to 


becoming employed by Dektor Corporation? 


MR. WALSH: Objection, your Honor. It is hear- 
Say, it is irrelevant, we don't even know who Cindy is. 
THE COURT: Sustained. 
Q Do you know of your own knowledge who this 
Cindy person was? 


A I know her, 


Q Please describe who she is and whether or not vou 


know of your own knowledge if she had been employed by 
the Chesapeake & Potomac Telephone Com pany. 
A Well, she is presently a sales representative + 


MR. WALSH: Pardon me, I don't mean to interrup 


the witness, but we have hearsay here. 
THE COURT: Sustained. 
(@) Mr. Katz, do you know of your own knowledge 


the person described as Cindy whose last name you don't 


recall? 


A Yes, I do. 
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re) Do you know by whom she was employed prior 


to being employed by Dektor Corporation? 


MR. WALSH: Objection, your Honor. It is 
hearsay. 

THE COURT: I think it is entirely immaterial 
as well, Sustained. 

It is definitely hearsay. 

MR. FINLEY: Your Honor, at this point I am 
at an evidentiary impasse because I have qot to get that 
woman here and get her testimony. 

THE COURT: I don't know what you have qot to 
do, but you can't get it in by hearsay, so let's get on with 


the next question of this witness. 


Q Mr. Katz, in the course of your study or studies 


of the need for the counter measure services that you 
propose to provide and wish to advertise through the Yellow 


Pages in the County of Queens, did you have occasion to 


examine -- 
THE COURT: Well, not the County of Queens. He 
Says he wants to advertise in all of them. 
MR. FINLEY: J will stand corrected on that. 
(@) In the counties that you have referred to in your 
testimony, did you have occasion to examine any documenta- 


tion provided by the New York Telephone Company or the 
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American Telehpone & Teleqraph Company to the National 


Wiretap Commission concerning the number of personnel 


who are employed by the Bell System or the New York Te lephone 


Company in detecting illegal surveillance mechanisms on 
their telephone equipment or lines? 

MR. LUCEY: Your Honor, he said New York Tele- 
phone and the Bell System. Which is it? 

MR. FINLEY: If you will bear with me, Mr. Lucey, 
I will find that testimony. I believe it would be the 
Bell System cf which the telephone company is but one of 
23 wholly-owned subsidiaries. 

MR. LUCEY: And the question is how many security 


men are engaged solely? 


MR. FINLEY: No. I would be happy to have the 


reporter read back the question because I didn't say security 
men and I didn't say solely. I said how many people ara 


actually engaged -- 


THE COURT: Rephrase the question and start 


all over again. 
9) The question, Mr. Katz, is very simply, have yo 
any knowledge of your own from reading the testimony 


Of E.William Caming,, attorney for the American Telephone 
& Teleqraph Company as to the number of persons engaged 


in the discovery or suppression of unauthorized eaves- 
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dropping equipment on the lines of the system? 

MR. WALSH: Objection, your Honor. 

THE COURT: Sustained. 

MR. FINLEY: I call the Court's attention 
then to page 864 of the testimony of gp. William Caming, 
which appear as an exhibit to defendants' affidavit where 
the telephone company, contrary to its representations 
here -- and I must treat the parent and subsidiary as one 
for the purpose of this discussion -- wherein Mr. Caming 
indicated and I quote "We have some 90,000 people whose 
daily work assignments are in the outside plant. They 
are constantly alert to unauthorized" -- 

THE COURT: How do you relate that to the 
relevant market here? What area is he talking about? 

MR. FINLEY: I am now going to ask him if he 
is aware of that figure throughout the system. There are 
some 90,000 people, testified to by Mr. Caming. Has he 
any idea of the number of people of his own knowledge -- 

THE COURT: I don't know what you are' going 
to do, but let's get on with it. You better put a 


question to him. 


MR. WALSH: Your Honor, I don't mean. to 


anticipate because if I can save interrupting later, the 


witness read Mr.Caming's testimony or whatever the exhibit 
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to his affidavit is, it is going, Number 1, to speak for 
itself, In any event, it is no Proper foundation. 

THE COURT: He wants to ask him to break that 
figure down. 

MR. WALSH: I don't think he indicated that 
the witness intends to break anything down other than by 
réference to an exhibit to the affidavit. It is somebody 


else's purported testimony. 


THE COURT: That may be so. 


of telephone employees who are engaged in the detection of 
electronic eavesdropping devices on telephone lines or 
equipment in the market that you have descrived as that whigh 
you desire to penetrate through advertising in the Yellow 


Q Mr. Katz, have you any knowledge of the number 
Pages? 


With the defendant,. New York Telephone Company 


Mr. Katz, in connection with your efforts to 


secure the desired advertising copy placed in the telephone 
directories of the defendant, New York Telephone Company, 


did there come a time when you had a conversation with a 


representative of the telephone company in connection 


No. 
Have you any idea where that information would 


. 
’ 
® 
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with the alternative means or availability of advertising 
by which the public would come into possession of the 
knowledge that you had engaged in this material sought to 
be advertised? 

A Yes, I did. 

Q Tell us with whom you spoke and the substance 
cf that conversation. 


A I discussed that subject with three people 


from the phone company. The first was the salesman from 
Reuben Donnelley and his supervisor referred to, at a meeting 
at our office in New York City. And I later discussed the 
Same subject with a gentleman who identified himself on 
the phone after, I guess, the third telephone call we 
had, as Mr.Bennett. 

Generally in both conversations we discussed 
the fact that the alternative to Yellow Pages advertising 


were tremendously expensive, disproportionate to the reach 


and the market that we were going to be able to cover, and 


that we found no viable alternative as to advertising else- 
where to get the same coverage in reaching this market. 


MR. WALSH: May I ask for a clarification, 


your Honor, is the witness testifying to what he indicated 


during these conversations or what was indicated to him? 


THE COURT: He used a row of words. on 
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ae Q Amplify that, Mr. Katz. 
3 1 A Specifically as to the salesman and the 
4 
ted 4 | supervisor from Reuben Donnelly, they were the ones, 
3 | specifically the salesman was the person who gave us all 
: the relevant details on the reach and market involved in 
Yellow Pages advertising. The market and reach and the 
: numbers were substantially higher than any other market 
3 | we could reach to the tune of 10 or 12, 15 fold. There 
10 happened to be a selective market that we were very inter- 
| 
11 1 ested in. 
12 9) Mr. Katz, I don't mean to interrupt your testi- 
13 mony, but you brought with you today an envelope or 
14 documents, among those documents are there any documents 
15 provided by the Reuben Donnelly representative to you in 
16 | part'cular as to that market? 
W7 A No, I think the only material there with regar 
18 to Reuben Donnelly would be the contract and the insertion 
| 
19 | order. 
20 | Q Could you indicate to the Court what you a 
21 | being told by the Reuben Donnelly representative with 
= | respect to the size and reach of the market? 
| 
os 3 A Well, the -- 
| MR. WALSH: Objection. 
THE COURT: Overruled. 
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MR. LUCEY: Certainly not binding on AT&T. 
THE COURT: If the agency is shown. 
MR. LUCEY: Number 2, the agency is limited 


as to the further agency for New York Tele 
phone ~- 
THE COURT: I will take it subject to connec- 


tion as to that. 


A One of the figures that was repeatedly seuitoanh 


to us and was pointed out as being even advertised in 
the Yellow Pages book itself that we were looking at was 
that they had a nationwide reach of 92 million people. 
We discussed other area advertising. 


THE COURT: You mean the Yellow Pages in 


Queens would reach 92 million people? 

THE WITNESS: No, Judge, I thought I said 
nationwide, this was their reach, 92 million people. 

THE COURT: How do they do that? The Queens 
Yellow pages are reachable to 92 million? 

THE WITNESS: The figures aren't broken down to 
that area, I assume all the yellow pages controlled by 
the Bell System. 

THE COURT: We are not talking about that. Your 
ad wouldn't reach people in San Francisco or in Florida 


Or any place else, would it? 
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THE WITNESS; We hope it would. 
THE COURT: The yellow pages here in Queens 
are going to reach people in other STates? 
THE WITNESS: Yes, I believe I can be told wh 
I have been told by Reuben Donnelley. 
THE COURT: I have been all over the country 


and I haven't seen a Queens Yellow Pages book in Florida, 


San Francisco, Maine. I have been all around. How do you 


get these things? I don't understand it, 

THE WITNESS: Well, if I May elaborate on it, 
in our business we have need for other Yellow Pages. We 
call up our business office, who send us Yellow Pages, 

I have my office in Chicago, Atlantic City, caunbin:, amon 
others. 

THE COURT: _ You say according to that 92 
million people could reach the Queens Yellow Pages? 

THE WITNESS: I am not saying that, Judge. 


figure presented to us as the possible reach, what we 


is 92 million people. It is certainly greater than the 
market area we were choosing. But I believe the question 
was what figures and what kind of discussions we had with 


the representative, 


THE COURT: I think that was in a different 
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light, in the light of figuring out how much you had to 
spend for an alternative rather than the implication you 


are assuming. 


THE WITNESS: I can discuss that if that is 
what you are interested in. 
THE COURT: I am only Saying that is what I 
think the lawyer was trying to develop. 
(9) If you would, Mr. Katz, please, 
A Specifically along that line and for the most 
part in figuring out the alternatives, this came to pass 


after we were told we couldn't advertise in the Yellow 


Pages. We looked into the mini-directories which are 
published outside of the telephone company. We also 

at the mini-directories published by the telephone com- 
panies, but then realized they were also prohibited from 
taking our advertising. We found out that the Yellow Pages 
published or the Green, Book which is referred to in one 

of the affidavits, is a controlled circulation directory 


that would not give us even similar reach with the Yellow 


Pages. 

The directories are distributed by direct 
mail, they are distributed under a mailing list that has 
to do with certain criteria, not necessarily all subscriber : 


} 
They would not be distributed to all telephone subscribers | 
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in the area and the cost if we were to assemble in the case 
of the Green: Book,to assemble all of the areas available 
still not covering every possible part of the borough, 

it would be more than the single ad in the Queens directory) 
which the telephone company markets. 

We then looked at newspapers and other adver- 
tising again and ran up a budget just for the purpose of 
making a reach to a small segment. We looked at the Law 
Journal, we looked at the Times, we looked at the Wall 
Street Journal. We consulted with people that we knew had 
had experience in these fields, and we determined that 
to go anywhere near the same kind of reach that we were 
getting -- and I can talk merely about the Queens book, 
getting to every subscriber in Queens -- the possibility 
would be substantially more than 200 times the dollar value 
that would cost us to get into Yellow Pages, which makes 


it completely impractical under our -- I think under 


everybody's criteria -- under our criteria. 

MR. WALSH: Your Honor, I object and move to 
strike the last part of the statement about the impractical 
ity, that is purely conclusory. 

THE COURT: Yes, strike that part. 


‘?) Mr. Katz, in connection with the conversation 


with the representative of the Reuben Donnelley Corporatigen) 
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did you discuss with that representative a desire, or an 


interest on the part of the firm to place advertising 


copy in directories other than those in the counties we 
are now discussing? 

A Yes, we did. 

@) In connection with that aspect of your conversa+ 
tion, would you please tell us what the representative | 
said to you and what you said to the representative? 

THE COURT: What relevance does that have, if 
you say the relevant market you are interested in is this 


market? 


MR. FINLEY: Your Honor, I wanted to tie it up 


with the 92 million ana the fact that is control 


over the entire market of advertising copy. 

THE COURT: Then you are expanding the market. 
Which is the market? If he is going to insist on this 92 
million, then you better go into the relevant markets and 


that would be part of the relevant market. 


MR. FINLEY: One aspect we have to show is 
that there is a good likelihoood of success in the ultimate 


if I am not mistaken. This is one of the three proposi- 


tions. 
THE COURT: That may be so, but we still have to 
| 
© 


face the relevant market question. What is the relevant 
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market? If you are going to take all three, that is it. 
If you are going to take Queens and the other counties 

he has described, then that is it. But you have qot to 
establish, to my satisfaction, the relevant market. 

MR. FINLEY: Then I will come back to the | 
conspiracy aspect between AT&T and the New York Telephone | 
which is what I was leading up to at this point. 

QO All right, Mr. Katz, di you undertake to 
follow subsequent to the meeting with the Donnelly repre- 


sentative, the methods for determining the availability of 


the type of service that you have suggested in the testimony 


of Mr.Caming, which Mr. Bennett had referred to in his 
affidavit, namely, all the national means, 4nd, if so, what 
in fact did you do? 
A I am really not clear. 
(9) If it will help you, in your affidavit you 
referred to telephone calls that you had made in order to 
establish whether or not one could learn of your type of 


service some alternative means from that Proposed by the 


defendants. 


A Well, it was suggested in the testimony that 
I read, Mr..Caming's testimony that you could call the Bette 
Business Bureau, the Chamber of Commerce, the Police or 


F3I and get a referral in hopes if that did exist we could 
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subscribe to their referral service. I called each | 
of them and although I don't have my notes in front of me, | 
without an exception none of them referred to any private | 
companies. Eact xcept one, referred to the New York 
Telephone Company. And one referred to the Police Depart- 
ment, When you called the Police Department, they -- 
as a matter of fact, the FBI and i think it was Better 
Business Bureau, suggested I look in the Yellow Pages. 

Well, the test was to see, and specifically 

I asked them if they would refer, if we could show them -- 


and they said they weren't interested, it wasn't their busi+ 


ness. And particularly the Chamber of Commerce wanted to 


know if we were members, if we wanted to join. And the 
Better Bureau Bureau wanted to krow if we had a complaint 


against somebody. 


I called the phone company, by the way. 
(@) What was the result of that call? 


A Well, I called the phone company's main office 


The FBI suggested the phone company. = 
f 


in Manhattan. I shouldn't Say main office, the number that 
is listed in the phone book. I think it was 2121-- and 
I asked for somebody that I could talk to about this kind 
of a service and I was referred to a woman in the security, 


who said she wasn't the right person,but I should cali 
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- | another number, which I called. And I got an agent in 
3 | the security department of the phone book, who advised 
4 me that he was unaware of any outside services, but that I 
| could call repair service of the telephone company and that 
6 | they would be happy to check out my telephone and telephone 
7 | lines. 
" | And that was the nature of my inquiry. 
1 Q Mr. Katz, have you had any training in discrim- 
10 | inatinb between illegal and legal wiretaps? And if so, 
i would you describe th * and indicate what to your knowledge 
ue | constitutes an illegal and what constitutes a legal bingy 3 
" MR. LUCEY: I object. 
” | THE COURT: I think it is immaterial in view 
15 of the stipulation. This area of it is not in dispute, 
16 | it is not the legal basis for the objection. 
M7 | Q Mr. Katz, would you indicate, please, what -- 
” | MR. FINLEY: Withdrawn. 
19 | Q Did you discuss with the Reuben Donnelley repre+ 
20 i sentative the cost of the advertising that you wished to 
21 place in the Queens County directory? 
a | A Yes, we did. 

ial 23 | ‘ i 

Q Was it your intention to place the same advertis- 

a | ing copy in other directories in counties that you have 
% | mentioned earlier in your testimony? 
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A Yes, it was. 
(@) Did you discuss with the Reuben Donnelly repre- 


sentative the cost of placing that advertising copy in the 
Queens directory? | 
A Yes, we did. 
Q Did you discuss with the representative of 
Reuben H. Donnelley the cost of placing that advertising 


in the other directories you have mentioned in your testi- 


mony ? 
A You wean other telephone company directories? 
Q The other counties, the other yellow pages. 
A Yes, we discussed all -- we discussed the entire 
budeget., | 
(9) Would you please indicate now what the substanc 


of that discussion was and what the dollar amounts were 
that you recall in connection with the advertising that 


you wished to place? 


THE COURT: In view of the fact I don't think 
your claim is that the charge was so exorbitant that it was 
prohibitive, I think it is immaterial. 

MR. FINELY: Judge, if I may, I would like 
to address myself to that. 

THE COURT: I assume they were qoing to charge 


him something. The point of the matter is, it doesn't 
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make any difference what they were going to charge him. 


It is irrelevant. 


MR. FINLEY: It does, because in connection with 


the market he wanted to be in,there isn't any other avail- 


able medium of access on the part of telephone subscribers 


Or anyone else, 


THE COURT: What has the dollar amount to do 


with that, assuming that is so? 


MR. FINLEY: I don't want to offer testimony 


on behalf of this witness, but the phone company has 
a lock on the cheapest means of distribution on the type of | 
information his a*vertising copy represented. 

THE COURT: I don't see the relevance of Le. 
though. You are not saying that he could go and get it 
for less or not. What difference does it make what the cage: 
was unless it was confiscatory? 

MR. FINLEY: Not the question of confiscation, 
we are not concerned with that. 
THE COURT: Go ahead and ask him the question. 
I am going to disregard it, I will tell you, because I 


as 't think it is relevant. 


MR. FINLEY: If you will take it subject to 


linking up. 


THE COURT: 


Go ahead. How much was it going t 
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cost? 


THE WITNESS: The proposed budget for metropolitan 


New York and its immediate suburbs was a thousand dollars 
a month. 
Q For the total cost over a year? 
THE COURT: I can multiply a thousand by 12. 
I know what that is. 


Q Did vou have occasion to compute what the same 


Or Similar coverage, if not as much coverage for each in 


those counties that you have mentinned would cost using the 
other available means suggested by Mr. Bennett in his affi- 
davit? 

MR. WALSH: 


The computation being called for I respectfuily submit to 


the Court would require expertise. 


THE COURT: He is not being asked that, he is 


being asked what Reuben Donnelley told him. | 


MR. WALSH: 


I didn’t understand that. I though 


he was asked if he computed, not Reuben Donnelley. 


THE COURT: As I understand the question, Reuben 


Donnelley told him to use alternate means and then it 


was a matter of finding how much the alternate means would 


cost. Suppose you start again. 


Mr. Katz, in connection with your discussions 
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2 with the Reuben Donnelly representative -- first of all, | 

3 was there a discussion of the economic preference or 

4 desirability to advertise in the Yellow Pages as opposed 

| to alternate means of advertising? 

6 | A Yes, there was. 

7 Q Tell us what the substance of that conversation 

oa was enc if there was a discussion as to -- and I caution 

9 you on this -- if there was a discussion as to the cost 
10 of advertising in these Green books or green pages or blue 
1] books or blue pages, please address yourself to that and 
12 explain what was represented to you by the Reuben Donnelley 
13 representative? 
14 A Well, we in that area discussed the fact that 
15 || Reuben Donnelley, representing the phone company's 
16 Yellow Pages, had a reach into every home, every home that 
| had a telephone and all the public places where the telephone 
18 1 company kept its telephones, etc. And the figures that 
19 they used -- and it is really hard to remember precisely -- 
20 | the figures they used were in the millions, We sat down 
21 and we figured out this and this is with the representative 

from Donnel>~ , that the cost per content, relevant 
| content, was in the fractions of a penny per day, and the 
2A alternate to that was in a much higher dollar value -- 
| 
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Q Did the Donnelly representative make any repre- 
sentations to you as to other means of access to your type 
of advertising being more expensive per contact or on any 
other basis than the Yellow Paqes? 


A Yes, he did. That was part of the entire pre- 


sentation as I recall. 
(@) Can you elaborate or expand on that and tell 
us, please, what the Donnelley representative said to you? 
MR. LUCEY: I would just like to note a con- 


tinuing objection to anything the Donnelley people said, 


your Honor. 
THE COURT: Yes, :t is only binding on Donnelle 
is 
I will make a further finding. 
A The entire gist of their sales presentation 


was that for each dollar that you would spend in Yellow 


you to spend it in another media. The criteria was used 
how else could you reach every doctor, every lawyer, every 
it was part of their presentation. 


THE COURT: Did you buy it? 


| 
| 
Pages, you would get so many multiples of that dollar were : 


THE WITNESS: Yes, I did. 
THE COURT: Didn't you think there was a little 


puffing about this? 92 million didn't impress you at all? 
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THE WITNESS: I would like tc clarify the 92 
million. They said all the reach they got throughout the 
country through their books, which I think if you break it 
down to this market area, was an impressive figure. 


THE COURT: Yes, some salesman, I will tell you 


Q WAs there any discussion then, Mr. Katz, as to 
the number of telephone subscribers who would receive these 
Yellow Pages, for example, in the Borough of Queens or: 
in the Borough of Manhattan? 

A Well, in Queens they were talking about, as I 
recall millions -- two million, a million and a fraction. 
It was over a million, as I remember it. 

Q Was there any discussion as to the number of 
people that could be reached by Yellow Pages in the Borough 
of Brooklyn? 

A Well, we didn't get specific in each borough, 
but the general impression was that there were millions of 
people being reached on a daily basis. 

Where? 


In Queens and throughout the rest of the market 


Which market area? 


The five boroughs, Westchester, Rockland, 
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Nassau and Suffolk Counties. 

Q I want to turn to the question of Reuben 
Donnelley. How did Reuben Donnelly come to visit you at 


your offices as you testified? 


A IY called them up on the phone. 
Q Whom did you call up? 
A I called up -- there is a number listed in the 


Yellow Pages to «all Reuben Donnelley, that they are the 

Sales representatives, { believe it Says, and we called them. 
Q Did you place any telephone calls to a business 

office at the telephone company in order to secure the 


attendance of a Donrelley representative? 


A No. 


(@) Did the Donnelly agent or representative who 


came to your office indicate the nature of the agency that 


to New York Telephon. Company? 


A 


MR. SALSH: Objection, your Honor. 


THE COURT: Sustained. You can't prove 


agency out of the mouth of the agent. 


MR. FINLEY: 


May I have a moment, your Honor? 


THE COURT: Why not? 


MR. FINLEY: Thank you. 
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THE WITNESS: Judge, can I hand him something? 


THE COURT: Hand him whatever you want. 


Mr. Finley (handing to counsel.) 


MR. FINLEY: Your Honor, I would like to show 


this card to counsel and then offer it. | 
Your Honor, I would offer at this time for identi 
fication and then to be marked in evidence, two cards, 
solely for the printed matter on the obve vse, not with 
regard to anything on the reverse of tne card. 
MR. LUCEY: Your Honor, as to the Finnecan 


card, it is apparently a business card ef Reuben Donnelley 


and I make the same objection. As to the defe; dants' 


business card, I have an objection. It is not bindi.- on 
AT&T, 

MR. WALSH: I think there may have been some 
confusion. As to Joseph Bertinetti, they are both Reuben 


| 
| 
Donnelley, are they not? | 


THE COURT: Yes. All right, I will take them 
subject to connection. 
(Defendants' Exhibits C and D for identifica- 
were received in evidence.) 


'@) Mr. Katz, with respect to the two exhibits whic 


| 
| 

have been marked at this time, are they the calling aa ; 
a 
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cards of the representatives of Reuben Donnelley Corpora- 


a7 tion who came to see you? 

4 A They are. | 
5 .@) Would you indicate on how many occasions, if 

6 you can, from those cards that you had conversations with 


7 | representatives of the Donnelley Corperation? 


8 | A I met with their representatives three times 

S 9 ! on three separate occasions. 
10 Q You testified as to how you had the first meetina 

il with the Donnelley representative. How did the subsequent 

12 | meetings come about? | 

’ 13 A Well, the second meeting where Mr. Bertinetti | 


| | 
i was present at our office was as a result of my requesting | 


15 | the wording in tne ad that they found objectionable, and 

16 | Mr. -~- it is Rertinetti, I believe, it was a supervisor who| 

17 | came up to discuss it with us. At that meeting we discussed 
I 

18 the ad, the prohibition. He refused to aqive me a copy | 


of the matter and I told him that I had spoken to Mr. 


Bennett who said he was aqoing to send us a copy of the 


regulation,which Mr. Bennett did. 


I discussed with Mr. Bennett on the phone that 


23 1 afternoon theproblem we were having with Donnelley, hoping 


that he could mediate and in fact he told me to wait 


until early the next week when he would qet back to me 
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with a final decision which he ultimately did, and I then 


met after that with Mr. Finnegan again for the purpose of 


Placing a different ad than the one that they had rejected, 


So that we woul in't get closed out of the book. 


MR. FINLEY: Your Honor, I would like to know 


at this point whether the defendants will stipulate that | 


the Reuben H. Donnelley Corporation is the exclusive Sales | 


representative in New York of the telephone directories with 


respect to the classified directories, 


MR. LUCEY: No, I will stipulate as to the back | 


| 
of the agreement, the order, which is attached to the defend- 


ants' papers. 


MR. WALSH: The Stipulation, counsel that von may! 


z 


have is that which appears on the order for directory 


representation, which is annexed to the complaint as Exhibit 


B, wherein it recites, "The directory advertising sales 


representative of the New YorkTelephone Company identified 


on the applicant's copy of this order is authorized by the 


New York Telephone Company and the il ethene Company publish 
ing the directory in which the representation is ordered 
if other than New York Telephone Company to" -- and I. am 
le-ving out the hereinafter -- “solicit units of representa- 
tion in telephone directories published by the company,” 


being the New York Te lephone Company. 
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We will stipulate that Reuben H.Donneliey is 
authorized on behalf of New York Telephone to solicit 
units of representation in telephone directory published 
by the New York Telephone Company, but is not authorized 
to agree to insert the units ordered or to bind the company 
in any manner whatsoever not expressly provided for 
herein. 

That is the order for directory representation 


and we will stipulate to that, your Honor. 


MR. FINLEY: Well -- 
THE COURT: The point of the matter is they 
want their authority limited according to their agreement. 


Naturally, if they are acting within the scope of their 


authority, then they would be binding the telephone company 


‘@) At this point I would like to ask Mr. Katz 


if he is familiar with this .ocument. If so, I would like 


to have it marked, 


A Yes, I am. 


(Plaintiffs' Exhibit 3 was marked for identi- 
with respect to this. 


fication.) ae 
MR. FINLEY: I want to have the witness testif 


THE COURT: It is not in evidence. Are you 


offering it? 
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(Pause .) 

MR. LUCEY: I have an objection to the page 
that isin the middle. I have no objection to the first 
Page and third pace. 

MR. FINLEY: Your Honor, if I may, I would 
like to have the witness tell us of his own knowledae if 
he has it what the middle page represents so we can deal 


with the objection. I myself am uninformed as to what 


the middle page represents. Although I know the middle page 


' 


does have lanquage on the back that was read ry Mr. Walsh 
earlier in connection with what he claims the stipulation 


to be. 


I further represent to the Court I wish to 
elicit from the witness -- 
THE COURT: Lay a foundation for the middle 
page, if you can. 
Q Mr. Katz, I ask you to look at this collection 


of documents, which have been Maxck2d as Exhibit 3. 


| 


THE COURT:. For identification. 


(@) For identification, and I ask you to address 


yourself to the middle page. 


| 
| 
{ 
Pe) Have you had an opportunity to study it? Can 
you tell us how that middle page came into your possession? 


MR. LUCEY: That is the one without any simaturg 
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MR. WALSH: Or date. 
MR. FINLEY: Correct. 

Q And it has the serial number A7283199. 

A Yes, when my partner, Mr. Triebwasser and 
signed the contract to insert our ads into the Yellow Pages 
we also, as part of the package that we bought, contracted | 
to insert them into the mini-directories that are locally 
disseminated in Queens, Elmhurst and I believe it is Middle 


Villaae. 


The second sheet here represented that insertion 


and the package price which was then included in the 
contract that we signed and was executed -- 


THE COURT: On the first page? 


THE WITNESS: That is correct, Judae, 
A And was executed by Mr. Finnegan. He wrote 
everything :.. while Mr. Bennett sat across the -- 
THE COURT: On the second page? 
WALSH: Bertinetti. 
across the table as he did this. 
COURT: On the second page? 
WITNESS: Yes, Judge, he filled out all 
the pages. we did is sign then. 


LUCEY: Except the second page. 
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MR. WALSH: A brief voir dire, your Honor. 
THE COURT: Yes. 
VOIR DIRE EXAMINATION 
BY MR. WALSH: 
Q WEre all three sheets taken care of at the same 
time, was this at one sitting, those three sheets? 
A Yes. 
Q Does the signature on behalf of your firm appear 
on the first and third page? 
A It does, yes. 
(9) Whose Signature is on the first page, Mr. Katz? 
My partner, Mr.Triebwasser. 
And on the third, sir? 
His. 


Did he have authority to sign on behalf of the 


Certainly. 
THE COURT: I will receive it with an exception 
to the defendant, all three pages, 
(Plaintiffs' Exhibit 3 was received in 
evidence.) 


BY MR. FINLEY: 


QO Mr. Katz, in connection with the second paae 


to which reference has heen made as having no signature on 
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behalf of your firm appended, is there a reason why there i 
no siaqnature? 
MR. LUCEY: I object to that. That calls for 
a conclusion. 
THE COURT: Sustained. 
Q Did you discuss with the representatives of 


the Reuben Donnelley Corporation the absence of a signature 


on that page? 


A Yes. 

(9) Would you tell us what was said and by whom in 
connection with the absence of the *qnature on that page? 

A The Reuben Donnelley salesman said"you don't 


have to sign that. It appears the amounts appeared on 


the order that you are Signing." 
Q Was there any other discussion in connection 
with the lack of signature thereon? 


A No. 


QO Is your answer no? 


! 
A No. My answer was no, 


9) Mr. Katz, with respect to the lanquage which 


appears on the back of the first and second page, which was 


read by Mr. Walsh before into the record -- and, Mr. 


Walsh, correct me if I am wrong, I think it was Paragraph 1-+- 
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2 | MR. WALSH: Paragraph 1, I believe, is the 

; i! 


Paragraph I read, counsel, in response to your request | 
| 


ae for a stipulation. | 
5 @) Did you discuss with the representatives of | 
6 | Reuben H. Donnelley the substance of Paragraph 1 that appeats 
7 } on the reverse of that first and second page now marked 
8 | as Exhibit 3? 

| 
9 | A Yes, we did. 
10 | Q Would you tell the Court what the nature of 
11 the conversation was, who said what to whom? 
12 | A Well -- 
13 | THE COURT: Wait a minute. It seems to me 

| 
14 | before he can do that you will have to lay a foundation that 
15 | 


} there was authority to go outside the contract agreement 


between the parties. 


17 MR. FINLEY: Judge, all I want to do is sharpen 
18 ! the issue on the question of this specific Paragraph which 
19 | has been offered now as a Stipulation as to the extent or 
20 limit of the authority of Reuben Donnelley. 


THE COURT: That is the point, though, can 


| Reuben Donnelley or anybody else change that contract unles 


there is a provision that allows the change. 


MR. FINLEY: 


I am not arquing at this point. _ 


THE COURT: 


It would be in violation of the 
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parol evidence rule. 

MR. WALSH: With regard to Paragraph 14 in the 
Same contract -- 

THE COURT: Yes, it says you can't chanye the 
contents unless in writing. 

MR. WALSH: It says the company is not respons- 
ible unless in writing, your Honor, 

THE COURT: Lay a foundstion. I haven't read 
the contract, but it would seem to me anybody who drew up 
such a contract would include such a clause. It would 
violate the parol evidence rule. 


Q Mr. Katz, in connection with the contract and 


| 
| 


the discussion you ha@ with onnelley about your advertis- 
ing copy, did Dornelley make any representation to you as 
te an objectionable nature of an advertising copy? Did 
Donnelley says to the pan rweentetiws that you could not 
have all or a portion of your advertising copy inserted? 

A Yas, they did. : 

© , Would you please tell us about that conversation 
and if that conversation in any way entrenched on the 


lanquage of that Paragraph 1, would you please explain what 


was said and by whom? 


A Well, there was a series of conversations, thr 


first one being with Mr. Finnegan in which he told us 
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that after consulting with his supervisor that he couldn't 
accept the wording in our ad -- 
Q Let me stop you right there. What wording | 
are you referring to? | 
A I am referring te the wording that 1 referred te 
detection and removal of the kinds of surveillance devices | 
And he said this was not their policy, but the phone | 
ciliiain x atom and that I would have to talk to his manager 
Or supervisor if I had any other questions. And then we 
met with Mr. Bertine‘.ti and we discussed it again and 
they said ~- Mr.Bertinetti said it is not their policy, 


but it is Bell System policy, and I would find the same thina 


to explore it further I was free to qo to anybody I wanted 
to. 

I mentioned Mr. Bennett, that I had spoken to 
Mr.Bennett previously on an unrelated matter, and I went 
back to Mr. Bennett that afternoon. Mr. Bennett, as I 


understand it, is not with Donnelley, though, he is with 


h 
| 
' 
would hold through throughout the system, but if I wanted 
t 
| 
j 


the telephone company. 

CG. What was the substance of the conversation with 
Mr. Bonnett following the discussions with the Donnelley 
representative. 


A Well, he said that Donnelley couldn't change 
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the rule, that they could only sell me the ads, and that he 
would inquire above, to people in his company, and that 
he would get back to me Monday of the following week. 
when I spoke to him Tuesday of the following week, he said 


that he was sorry that he had to tell me that they would 


him to accept it with any of this kind of objectionable wor 
ing. 


He told me he was sending me a copy of the 


not accept the ad and that there was no possible way for | 


Prohibition, which he did send to me. 

We discussed some order books that might have 
had the similar ads in. we discussed qenerally the problem 
that I saw arising out of the fact that we couldn't get our 
ad into the Yellow Pages as we wanted them. 

0 Mr. Katz, you indicated that you received | 
some material from him? 

A Yes. 

0 I show you a group of documents. Is this the 
material that you referred to? 

A This is a photocopy of the material that he 
sent to me in response to my request on the telephone. 

Q Do 7% have the originals from which these photd- 
copies were made with you here? 


A I believe I may have this covering letter in my 
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portfolio. 

MR. FINLEY: Your Honor, if I may have a 
moment. 

(Documents handed to witness.) 

(Pause. ) 

MR. FINLEY: Your Honor, if you want to know 
how much lonaer it may be, I think only another five or 
six minutes. 

THE COURT: With that material there may be roo 
to stipulate because I think their position is stated there 
Show it to them. 


THE WITNESS: Pardon me, I found -- 


(t 
< 
fe 
a 
ct 
os 
” 


MR. LUCEY: Yes, we will stipulate tha 
material sent to Mr. Katz by Mr. Bennett. 

MR. WALSH: The four pages counsel is now handin 
the witness. 

MR.FINLEY: If counsel will stipulate we will 
mark the copy. 

MR. LUCEY: Surely. 

(Plaintiff's Exhibit 4 was marked for 

identification.) 

MR. FINLEY: Judge, the witness has the origina 
if you would care to look at it. 

THE COURT: That is all right. I can understan 
tt. 
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MR. FINLEY: Your Honor, I would also like to 


have marked two documents which are copies of advertising 


copy which were submitted to the telephone company. The 
first reads "We can detect and remove unwanted and 

illegal electronic listening devices from your telephones, 
home or office." 

(Plaintiffs' Exhibit 5 was marked for 

identification.) 

MR. FINLEY: And the second is a similar documen 
but this indicates "Call date" telephone number to the 
right and in both places "Investigators" and further materi 
below. 

MR. LUCEY: The first one \'as rejec 
second one, is that correct? 


THE COURT: I would suspect 6 was not rejected, 


MR. FINLEY: I don't know in which form. 
(Plaintiffs' Exhibit 6 was marked for 
identification.) 

Q Mr. Katz, you indicated that: you have received 
the material which has now been -- the Original of the 
material now marked as Exhibit 4. What did you do after 
you received that material? 


A Frankly, nothing but consult counsel. This 
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material came after the rejection of all of our ads. 
6) With respect to -- 

MR. WALSH: Did you say the rejection of all 
your ads? 

THE WITNESS: Yes. 

THE COURT: Was 6 rejected, too? 

THE WITNESS: It was rejected -- well, if I may 
éxplain, Judge. The initial advertising was to contain = 


and I believe if I may, the ad was attached to che > ffidavit| 


or the complaint, Judge, indicates the ad i am showiugq you 
new with the legend which was rejected. 


THE COURT: You are indicating 57? 


was, Judge, 6 and 5 were at one time one ad, that to 


| 
THE WITNESS: That is correct. What h2ppened | 


accommodate the phone company's regulations we <»leted -- 
actually what happened, Judge, they wouldn't even accept this 
for submission to the phone company. Donnelley's 


representative wouldn't even take this back to the phone 


company. Half of the first ad which were the deletions 


and we surmitted these two ads instead. However, at 
the time I received this we -- 


Q Referring to which? 


A . I am sorry, the material from Mr.Bennett.. 


THE COURT: Exhibit 4. 
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THE WITNESS: That is correct, Exhibit 4. We had 


no proposed ad and we were still strugqqling with the idea 
of what ad we would place. 
This is all within the period of a few days. 

0 Did there come a time when you submitted the 
Original of what is now marked Exhibit 5 to the telephone 
company for approval or insertion through Reuben Donnelley 
in the classified paaes? 

THE COURT: He didn't do it in that fashion, 
as he just got through explaining to you. It was all 
done at one time and then he separated them. 


MR. FINLEY: That is the point. Exhibit 5 is 


THE COURT: It wasn't even taken to the tele- 
phone company, so they rejected it. 
THE WITNESS: Not exactly. Sucject to their 


telling me they wouldn't even take it to the telephone 


company, I think Mr. Bertinetti,the supervisor, said he was 


willing to accept a photostatic copy of both halves of the 


ad, not for the purpose of taking it as an ad. He refused 


to fill out an ad application for it. But for the purpose 


of being able to convey to his supervisor. At that time 


we were hopeful they would accept the ad once they received 


it. 
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ae THE COURT: Finally they rejected 5. | 
3 | THE WITNESS: Yes, Judqe. | 
4 Q Was that why the second paqe of this collective 


exhibit does not have a sianature because it was the only 


thing submitted? 


A No. 
. | THE COURT: That was the qreen book. This has | 
° nothing to do with this. The iwiddle page has nothing toc ao | 
= with this. It is the green and blue book. | 
» MR. FINLEY: I withdraw the question. | 
= THE COURT: You understand they would have | 
” taken 6 alone, as I understand it? | 

i 

“ ” THE WITNESS: They in fact did take a modi fiea | 

15 6. | 
™ THE COURT: All right, a modified 6, I understand. 

i | 
v7 | MR. WALSH: I may have my numbers mixed um. ff | 
18 have Plaintiffs' 5 -- 
19 | Q Did you have conversations with Mr.Bennett about 
20 | the allegedly undesirable aspects of the advertising copy | 
ot | which has now been marked as 5? | 
22 | A Yes, I did. 
sa Q Would your testimony in any way be different | 
24 ! from that which is encapsulated in your affidavit which 
25 is now before the Court concerning that discussion with Mr. 


| 
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Bennett? 
A No. No, I don't think so, except I am not 
Sure I went through a great deal of detail as to that 
conversation in particular. 


@) Would you amplify that discussion with Mr. 


Bennett? 

A Well, this would be I beiieve the thira phone 
call I had with Mr. Bennett at which time he told me that 
they were finally rejecting the ad, that he had obtained 


a copy of it, I believe, from Mr. Bertinetti, that the 


wording was unacceptable. 
We discussed the wording of the prohibition 
which he was to senu me. We discussed the theory behind it! 


% 
as I understand it, and as he mderstood it. He told me it 


was now the unalterable position of the phone company's 


| 
| 
| 
| 
| 


and the decisions involved in it were far beyond his ability 


to make any changes or anybody within his company to make | 
changes. 

And we discussed the possibility of having to 
go to an attorney and he said that he had discussed it with 
his attorneys and that they said they were unalterably 
opposed to a change, something about that,and that they 
were willing to defend against the lawsuit. 


And I told them, “You are leaving me very littl 
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| 
| 
choice but to go a lawyer." | 
And he said, "Yep," and that was it. | 
MR. WALSH: Your Honor, I object to the | 
various elements of hearsay contained in that statement. | 
And the suggestion that he was reluctantly forced into 
bringing the suit. | 
THE COURT: All riqht, the jury is instructed to| 
disregard that statement. | 
MR. WALSH: Thank you, your Honor. 
Q Mr. Katz, did you at any time have occasion tc 


discuss the nature of the problem that you encountered with 


respect to this advertising copy with any employee of 


American Telephone & Telegraph Commany? 


A Mr.Bennett. 
MR. WALSH: Your Honor, to clear the record 
the witness answered Mr. Bennett to answer to a question | 
about AT&T. The papers identified Mr.Bennett as a 15-yea 
cold employee of the telephone company not AT&T. 
(9) Mr. Katz, did Mr. Bennett ever address himself 

to you as a representative of AT&T in addition? 

MR. LUCEY: I object to the leading. 

THE COURT: Sustained. You can't prove agency 


out of the mouth of an «gent anyhow, even in the face. -- 


that he is in the face cf the sworn affidavit that he is no 
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cross 
2 | ) Mr. Katz, did vou have any discussion with 


anyone to your knowledge who is a direct representative 


of AT&T concerning this entire matter Or any aspect of 


it? 


No, I did not. 


No. 


MR. WALSH: No? | 


THE WITNESS: No. 


| Q In any discussion with Mr. Bennett as a repre- | 
10 | sentative of the New York Telephone Company, was there any 

; 1] discussion with respect to the applicability of the sesenetls 
i2 | for the Queens directory to any of the other directories that 
3 | you were desirous of placing a copy in? 
14 A Well, he said it would apply to every one of 
15 | the directors published by the New York Telephone Company, | 
16 | and any of the other directors published by the Bell 
7 | System as far as he knows. 
18 | MR. FINLEY: At this time I have no further 
19 questions of this witness. 
20 | CROSS-EXAMINATION 
21 | BY MR, WALSH: 
22 Q Sir, when did you retain counsel to bring 
23 this lawsuit, Mr. Katz? What date? 
2A | A I believe it was the day after I got the final 
2 | rejection from Mr.Bennett, 7 
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I 
2 | r@) Did you get a final rejection from Mr. Bennett | 
3 | after you received his letter sendinayou this standard? | 
~- } ee 
> 4 | A Well, I got the fina! jection from Mr.Bennett | 
5 on a Tuesday, I received the letter on a Wednesday and that | 
| 6 | day I believe was the day I came to the lawyer's office 
7 | with it. | 
i! | 
8 ! MR. FINLEY: Objection as to relevance. | 
9 | THE COURT: He already answered. I am not | 
10 going to strike that. 
1] Q Sir, you indicated, I believe, in your direct 
12 | testimony, that you had training at Dektor. 
13 | A That is correct. 
14 Q Is that a company in Virginia? | 
15 | A Yes. | 
16 | Q Do they run training programs for electronic ig 
7 | Surveillance or the detection of electronic surveillance? | 
18 | A They run training programs in counter measures 
19 which would be the broad term used for the detection and pr i 
20 vention and protection of illegal eavesdropping. 
21 | Q Is it a classroom type of arrangement, sir? 
oe A It is in part. 
23 Q Are there Government employees in attendance 
2A from the Federal Government at that seminar? 
25 A At the time we were there it was five people 
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from the New York area. To my knowledae none of them were 
there as a representative of any agency of the Government. 
Q You know enough about Dektor to have gone there 
for the class and to know that they do what they do, that 
they eae this course that you took there, sir? 


A They teach that course and other courses. | 


agency students at that place? 
MR. FISLEY: Objection on the ground of relevante. 
THE COURT: I don't see the relevance. 
Sustained. 

Q Mr. Katz, after that course did you have any 
training with the State of New York in any investigative 
function in this area of expertise? 

A No. 


9] Did your partner, Mr.Triebwasser, to your 


@) Do you know if they have any central — 
| 
| 


knowledge? 
A I don't know. 
0 WAS your partner, Mr. Triebwasser, ever employe 
on the staff of Maurice Nadjari? 
A Yes, he was. 
0 Until when, sir? 
MR. FINLEY: Objection. 


MR. WALSH: I am trying to develop the exper- 
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tise of the witness. 


3 | MR. FINLEY: We didn't want it in before. It | 


is wholly irrelevant. 


THE COURT: As I see it, according to this con- 


tract, tic; have a right to look into these things and if 


they don't feel a person is que!ified like the crematorium 


Q Did Mr. Triebwasser work for Mr. Nadjari? 


! fellow, they can say look, you are not going in here. | 
mH 9 MR. FINLEY: I object on the lack of ea 
10 | If they wanted it they should have done it before. In- 
11 | stead of fooling around on the content of that contract, 
| 
12 ! they could very well have asked those questions. Now they 
ati 13 are using this forum -- 
q 4 | THE COURT: Overruled. 
15 | 
| 
| 


A Yes. 


Wj ) De you know of your own knowledge whether the 


expertise he developed was in the field of detection and 
removal of electronic devices? 


20 | MR. FINLEY: Objection, 


21 THE COURT: That calls for a simple yes or no 
answer, and I don't know what it can possibly indicate. 
Overruled. 


Q Answer the question. 


Repeat the question. I assume that would be 


een 
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| 
detection removal. 
Q Yes, of electronic eavesdropping devices. 


A The only training I know of personally -- 


THE COURT: Don't tefl us what you know. Can 


you answer that question yes or no? 


A In connection with Nadjari‘'s office, no. 


0 Do you know in connection with his work for the 
Special Prosecutor Naajard: Mr. Triebwasser, ycur partner, 
developed any expertise in the placement of any eavesdropping 
devices? 

MR. FINLEY: Objection. This counsel is now 
trying to bring out something he was blocked from doing. 
That is not the issue. | 

THE COURT: Overruled. I will just take a ves 


or no answer. 


Q Sir? 
A Could you repeat the question? 
Q Did your partner, Mr. Triebwasser, in connectio 


with what you know is have been an association or a workinc 
relationship with theSpecial Prosecutor's office of Mr. 
Nadjari, did he in that capacity, sir, develop, to your 
knowledge, any expertise or facility in the placement or 
installation of electronic listening or eavesdropping 


devices? 
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Not to my knowledge. 

THE COURT: Where did he obtain any expertise? 
I don't care who he did it for. In other words, is he 
a shoemaker that now wants to go in and put these devices 
in? What to your knowledge is his backqround and exper- 
ience? 

MR. FINLEY: Your Honor, I object to the line 
of questioning, because the questioning presupposes an 
answer that hasn't been given. If he wants to know whethe 


this man or his partner have the capacity to remove, 


THE COURT: That is the special line of questio 


ing I am allowing in. 


detect or suppress, that is the legitimate inquiry. | 
i , 


MR. FINLEY: He is going into assumptiors with 
questions that in fact the other gentleman has the capacity 


to install them not remove them. I would like his 


inquiry limited to that. 
MR. WALSH: On the contrary, I am fully 


entitled to go into the area of whether or not they have 


the capacity to place or install such listening devices. 


It is the plaintiffs in this action, your Honor, who have 
said it is absurd to suggest those who can take them out 
Can put it in. 


i 


THE COURT: I will allow it. He knows as far 
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he is concerned whether he did or not. 

* A What you are asking -- I am sorry, I lost it. 
Q My question -- I believe you answered it, no, 

you don't know whether or not Mr.Triebwasser developed any 


expertise in his work for the special prosecutor in the 


placement or installation of electronic eavesdropping 


devices, is that correct, sir? You do not know? 
A That is correct. 
(9) May I ask you, Mr. Katz, other than the training 


that you had at the Dektor facility in Virginia, did you 
have any other training in the field which you now wish 
to enter? 

MR. FINLEY: Which is the detection and removal, 


not- placement. 


A Talking about debugging now, counter measures. 

If it is counter measures, I have been to Dektor on 
a number of occasions. The only place I had any formal 
training other than general investigative experience as 
relates to counter measures would be at Dektor on the 
numerous occasions I have been there for training. 

THE COURT: We will suspend at this time 
until 2:15. 

(Luncheon recess.) 
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1 jwb AFTERNOON SESSION [114] 
2:15 BoM. 
2 | 
| WILELIAS RAT 2 resumed, 
3 
CROSS-EXAMINATION (continued) 
4 1 
| BY MR. WALSH: 
a 
| 
; | Q Mr. Katz, just by way of refocusing your atten- 
L ! tion, if I may, please, we were discussing some of the 
{ i 
: i training thatyou had, sir, and I believe most of that was 
| 
‘ | with Dektor. 
| A That is correct. 
1 | 
(9) Were you there on more than one occasion, sir? 
ja 
I A Yes, I was. 
12 | 
(@) Did all the courses you took, sir, involve what 


you told us about earlier, the development and training 


for the detection and removal of eavesdropping and listening 


devices? 


A That's right. 


Q And did that include such things as room sweeps 


A 


Yes, it did. 


THE COURT: I don't want to go into any great 


detail on this because you stipulated that he is an expert 


in this area, as I recall the beginning of this. It seems 


to me any great exploration here won't be of any help to 


the Court. 


MR. WALSH: Fine, your Honor, I accept the 
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Court's instruction and admonition in this regard. 

Q I ask this: Do you, Mr. Katz, iiocas the 
ability by reason of your training and your expertise in 
the detection and removal of listening devices, do you know 
Sir, by reason of that same training or experience how to 
place such a device? 

MR. FINLEY: Objection, it is wholly amid. 
THE COURT: I will allow it. 


I could only speculate. 


I am talking about you, sir. 


A Yes. 


(@) Do you know how to bug a place, sir, do you know 


how to buq a room or a phone? | 
MR. FINLEY: Objection. 


THE COURT: Let him answer the question that 


was originally put. 


A I don't know if I could in fact accomplish the 


THE COURT: What is so very complicated about 
bugging a phone? You know electronics. You got the 
bulbs, you put the wireon them and what is the big deal? 

THE WITNESS: A simple wire tap, if that is wha 


you are talking about, yes, obviously I think I could 


accomplish that. In the area of any kind of specific 
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sophisticated -- I don't know what you have in mind, you 
know, it is a multitude of different things. 

Q Just for example, sir, would you know how to 
Place a listening device in a room such as the one we are 
now in? 

A I would say I probably could, yes. 


‘@) You do know, sir, do you not, by reason of 


your acknowledged area of expertise, how such things are 


often placed in rooms, phones, or homes? 


A Yes, I do. 


Q In your conversations, Mr. Katz, with repteeentl. 


tives of the Reuben H. Donnelley Company, sir, it was from 


a representative of Reuben H. Donnelley that you received H 

| 
advice for the first time, was it not, that your ad would 
not be published in the form yau wanted it, isn't that 


correct, sir? 


A Well, no, they -- yes, I quess you can Say that 


Supervisor. 
Bertinetti? 


Yes, he was the man who made the decision. 


| 
p 
Q Who would publish it? 


And he told you about it? 


What he told me was he would not accept the 
ad for submission to New York Telephone. 
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fe) Did representatives of Donnelley at another stage 


tell you that this wasn't their policy, this was New York 
Telephone's policy? 
A Yes, they did. 


@) And you understood what they were talking 


A Yes, I believe I did. 


about when they said that, sir, is that correct? 
| 


Q Did you in any conversation with any cea unaicaa | 
of Donnelley say in words or substance or indicate to 
your desire to have that ad published and your willinet 
to go to suit about it, to have it published, if not 
year, then next year? 


A We may have talked about going to suit in the 


meeting with Bertinetti. 

Q The plaintiffs in this case are Triebwasser and 
Katz, and you are Mr. Katz? 

A Yes. 

Q Did they include you or seceey you or him? 

A Mostly myself. 

Q Was there a direct contact between you and your 
partner, your fellow plaintiff, Mr. Triebwasser, where you 
indicated to representat:ives of Mr. Donnelley that you 
were not going to accept their advice, you were qoing to 


sue? 
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A Yes, as I recall it was Bertinetti and Finnegan 
who said, to use their words as I remember them, that this 


was a final determination and we could of course sue New 


York Telephone or Donnelley, but that this wouldn't change 
anything that we would do. 

(@) Is that Bertinetti or Finnegan? 

A No, the conversation I am talking about now was 


in the conference room on the seventh floor of our building 


where we were sitting there and I was discussing with 


Bertinetti and Finnegan the fact that I thought it was a 
terrible thing that they were telling us that they were ene 
to reject the ad. And they sort of threw up their hands 


and said, "This is all we can do, anything else you want 


to do, you can go to New York Telephone Company or you 


can sue." 


Q They indicated there was nothing they could do 


about it? 


A 


Yes. 


Q Did you at that time or in some such con ference 


with them, did Mr. Triek vasser, your Partner, say in words 


and substance, "We are going to pursue this issue and if 


we don't get it in this year, we will aet it in next year, or 


we will at least try to get it in"? 


A I don't know if we said we would sue, but it 
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certainly within our minds tc go as high up in the company 
and if that didn't work to Pursue it any way we could. 

Q You and your partner went into this about 
the first of this year? 

A That is correct. 

(9) He with his background and you with yours? 

A That is correct. 

Q Do you know when the Partnership agreement 
was signed? 

A I believe we signed the Partnership agreenert 
December 4 or 5, and took it down to the clerk here in 
the County Clerk's office, and Proceeded to find office 


Space, you know, and contract for telephone service, for 


instance, and other things, got stationery printed and beg 


actual operation of the business January 1, got our license 
some time after that. 

THE COURT: This is interesting, but can't 
we get on something that is relevant to what I have to 
determine? 

MR. WALSH: Yes, your Honor. 

(@) Sir, did you and Mr. Triebwasser, your partner, 

in performing your business, did you have clients lined up 
or something you were ready to begin right away? 


A We have clients. 
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| 
2 Q YOu have some that are clients of the firm 
3 of Triebwasser & Katz, private investigators? 
4 A Yes. 
5 fe) Did you have them before, during or after this 
6 | meeting or series of meetings that you had with Reuben 
7 H. Donnelley about this proposed ad? 
A Yes, we had clients during that time. 
9 | Q Can you tell me how some of them came to you, | 
10 | sir? I mean, were there referrals or picked up in an 
n | ad or how they came to you? 
12 A Well, one of them -- are you talking about cone 
| 
13 al business or counter measures? The only counter measures 
" job we have gotten as a partnership was gotten through a | 
5 | company that advertises in Ann Arbor, Michigan Yellow | 
6 Pages. It is my understanding somebody called them 
u | through the Yellow Pages ads. 
18 We had other investigative jobs, but none in 
19 | the area of counter measures. 
20 1 fe) Before I go any further, sir, I show you a 
21 | document. I represent to the Court and to your counsel hy 
2 | and to you that I have pulled it from a true Xerox copy or 
| 
23 | true photostat of the verified complaint in this action to 
24 | which it was annexed as Exhibit A. | 
25 | MR. WALSH: Let me show it to your counsel first. 
| 
| : 
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Excuse me, Mr.Witness. 
MR. FINLEY: I have no objection. 


Q Is that the ad you wanted published, sir? 


A That ad is basically the ad we wanted published 
It is not the one we wanted published as it originally 
appeared, but it contains the objectionable wording, 


and basically we would be very happy to get this ad in. 


This is the ad we would like to submit. 
Q Isn't that the ad that was rejected? 
A Not. exactly, but substantially, sir, yes. 
QO Sir, I show you the complaint in this action --| 


and maybe I don't even have to go that far -- de you recac- | 


nize that as the ad that was annexed as an exhibit to 
complaint, as the ad that you wanted published? 

A Yes. If I may just tell you. I don't want 
to be picayune, but there was a word taken out by the phone 
company which is the word “the." That is the only change 


between the oriqinal ad and this ad, the deletion of the 


word "the." 


Other than that it is exactly the way it began. 
Q Where did the word "the" occur? 
A After “call" and before "investigators." 


Q In its original form it was "Call the investi- 
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MR. WALSH: Your Honor, I offer this. 
THE COURT: Tt is part of the papers. 
MR. WALSH: It is Exhibit A annexed to the 
plaintiffs’ complaint in this action. Is that so stipulated 
MR. FINLEY: So stipulated. 


THE COURT: You know, you originally told 


me you were going to take seven minutes. It was seven | 

minutes to 1:00, You ran over 1:00 o'clock and now you hes 

gone 12 or 14 minutes. How much longer have you? 
MR. WALSH: No further questions. 

BY MR. LUCEY: 


Q When you were at Dektor, studying, did they 


tell you how to get into the central office of the New York 


Telephone Company and find out whether the telephone was 


bugged at that point? 


MR. FINLEY: Objection. 


THE COURT: I will allow it. 


A No, they did not. 


(@) Did they ever teach you how to trace a telephon 


line from the central office to the subscriber or your 


customer and find the place of appearances so you could 


find out whether there was a bug on it at that point? 


MR. FINLEY: Objection. 


THE COURT: Overruled. 
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redirect 
A No, I don't believe that was covered in the 


course that we had there. 


Q You know what an appearance is on a telephone 


Yes. 


MR. LUCEY: No further questions. 


REDIRECT EXAMINATION 
BY MR. FINLEY: 


Q Mr. Katz, you referred to having a single refer 


ence from a company in Ann Arbor, Michigan, is that correct 
A That is correct. 


Q And you mentioned that -- you didn't identify 


A I believe it is Counter Measures Systems, 


Security Systems or Counter Measure Security Systems. 


| 

it by name. Do ycu recall the name? 

* at : 
.@) I show you this document. Does this refresh your 

recollection? . 
A Yes, Counter Measure Securities Systems. 


Q The answer is yes? 


A Yes. 


THE COURT: Mark it. It is used only to J 


his recollection. : 
(Plaintiffs' Exhibit 7 was marked for 


identi fication.) 
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Katz~-redirect [124] 
MR. LUCEY: It is in the moving Papers, I 
don't think it is binding on me, 
THE COURT: I don't care if it is a tombstone. 
It is only used to refresh his recollection. All I am 
doing is keeping the record Straight as to what he looked 
at. 

@) With respect to this document now marked for 
identification, did you discuss this with anyone from the New 
York Telephone Company? 

A Mr. Bennett. 


MR. LUCEY: I didn't hear the answer. 


MR. FINLEY: Did he discuss this document -~ 


MR. LUCEY: The ad in the Michigan Bell Tele- 


Phone directory? 
MR. FINLEY: Yes, with anyone from the New — 
Telephone Company, the content or this specific document. | 
Did you discuss it with anyone? 
THE WITNESS: Mr.Bennett. 


Q Would you relate the conversation that ensued 


between you and Mr. Bennett concerning this particular 


ad? 
THE COURT: Sustained. 


9) What did Mr. Bennett Say to you and what did yo 


say to him? 
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THE COURT: No, I am not going into that. 


This was only used for one purpose by the defendant and 


it wasn't used for the purpose you are going into. So 
it is not proper redirect. This is your witness. 

Q Mr. Katz, have you or your firm been subjected 
to any disciplinary proceedings by virtue of having been 
accused of engaging in any aidata’ activity relating to 
wiretapping or eavesdropping? 


A No. 


FINLEY: At this time I have no further 
questions. 
MR. WALSH: No questions, your Honor. 
MR. LUCEY: No questions, 
BY THE COURT: 
Q When you went into this business did you project 
what possible profit there would be on a yearly basis? 
A Yes, we did. 


Q Did you project it on items that you had in 


mind, for example, do you furnish other services other than 


counter activity? 


A Yes, Juege, we are in the general practice of 


private investigation. 


1 
: 


0 That means surveillance of people and things like 


that also? 
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A Also the work that we do is litigation- 
oriented for the insurance industry, Judge. 


Q And -- 


A Or for attorneys. 

@) How much of your business did yau think you werd 
going to devote to counter activity? 

A We anticipated approximately 50 to 60 per cent 
of the business would be counter measures. 

fe) How much did you anticipate as far as the general 
profit over the course of the year? 

A From counter measures? 


Q No, the whole thing. You have two people 


employed and other employees, how much di you figure? 


A Our anticipation for the first year's revenues | 


is approximately 40 to $50,000. 
‘@) And as far as the counter measures are concerned, 


since you said it was about half, you would anticipate 


about half profit from that? 


A It is 60 per cent or about $30,000. 

(9) You base that on certain information that you had 
as to the possibilities of profit in this area? 

A We based it primarily on the experiences of 
those other companies that we studied. 


0 And you had figures on which to qo? 


SOUTHERN DISTHICT COURT REPORTERS, U.S. COURTHOUSE 


Oe ee ee es 


li 


25 


- 8 AE RIES LON EAA NR I NERO: 
Pete WORE, MES A SED TE A Ne CL STE SATIS RS EE AE TT aT 


282A 
jwb Katz- [127] 


A Yes, we did, Judge. 

THE COURT: All right. Anything else? 

MR. WALSH: Your Honor, may I just have a 
stipulation from plaintiffs' counsel that the -- 

THE COURT: Wait a minute, no stipulations yet. 
The petitioner has the case at this point. We will get to 
you as soon as he says he is finished. 

MR. WALSH: Surely. 

No further questions. 

THE COURT: You may step down, Mr. Katz. 

MR. FINLEY: I have no further questions. if 
only have argumentation which won't take very long. 

(Witness excused.) 

THE COURT: You have no witnesses to produce 
or desire to present any additional evidence? 

MR. FINLEY: No. 

THE COURT: All right, back with the respondent. 

MR. WALSH: The only point I wanted to mention 
was to have a stipulation from the plaintiffs that the ad 
marked Plaintiffs' Exhibit 6 in evidence, I believe it is 
marked in evidence, your Honor, is an ad that would be pub- 
lished by New York Telephone Company. 

THE COURT: Well, that is the assumption that 


I made. 6 would be published, but 5 would not. 
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- Anything else? 

3 | MR. FINLEY: No, your Honor. 

4 MR. WALSH: No, your Honor. | 

5 THE COURT: The respondent rests? | 

6 MR. WALSH: Respondent rests, your Honor. 

7 | THE COURT: Petitioner rests? 

. | MR. FINLEY: I only wish to move that the docu- 

ments marked for identification be now deemed in evidence. 

10 | THE COURT: I think we marked everything that 
an ae is admissible. 

12 | Any objection to 4, 5, 6 and 7? 

13 | MR. LUCEY: If he is offering in evidence any- 

si | thing from the other telephone companies, Michigan Bell, 

15 | I object. 

ia THE COURT: I don't know what he is offering. 

W MR. FINLEY: Yes, I include Michigan Bell. 

18 | MR. LUCEY: It is not binding on American Tele- 

19 phone & Telegraph Company. 

20 | THE COURT: It is taken as to Donnelly and subject 

21 | as to connection to American Tel. 

22 MR. WALSH: With respect to Plaintiffs' Exhibit 4, 

23 since it is in 4, may we have ic, Mr. Katz or his attorneys 

2A have it, the covering letter that was sent? 

25 | THE COURT: I thought you rested now. Do you 


| 

| 

| 

| 
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want to reopen the case now? 
MR. WALSH: No, your Honor. Withdrawn. 
THE COURT: They are received in evidence. 
(Plaintiffs' Exhibits 5, 6 and 7 for identi- 
fication, were received in evidence.) 
THE COURT: I don't know there need be much 
argument here. There is plenty of need for thought. What 


I intend to do is read the papers and after I look at the 


papers and look at my notes and make a judqment on the sang ia 


I will hear you if you want want to be heard. 


MR.FINLEY: Yes, your Honor. 


Your Honor, I don't want to flog a dead horse 
or browbeat the issue, but certainly -- 

THE COURT: What is interesting here is that 
he apparently is able to fix damages here. 

MR. FINLEY: He is. 

THE COURT: Yes. That is one of the three mai 
things. If you can fix damages you are out of your TRO 
and he says it in so many mathematical words here, 


MR. FINLEY: There is another approach that I 


think is fair. 


THE COURT: The equity between the parties. 


I understand that. 


MR. FINLEY: Your Honor, I already made an 
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application in the motion for a mandatory judgment requiring 
them to print in the Yellow Pages Pursuant to a copy he 


would describe as his desire pursuant to the contract. 


The point I want to make is these defednants have in no 
way been able to establish that anyone would be damaged. 
Absolutely not a shred or scintilla of evidence. 

From all the testimony here and all the documents 
here, there is no testimony that anyone would be damaged 
by this Court's direction that the carried the ad in the 
manner proposed. 

THE COURT: It is not a question of whether they 
were damaged or whether the plaintiffs would be damaged 


and the damages are irreparable and unascertainable. 


And that is not the fact here, the damages are 


ascertainable. 


MR. FINLEY: Your Honor, in the case of rs’ 


ing the equities, there is no harm to this defendant or 
these defendants -- 

THE COURT: I am not talking of balancing of 
equities at that point. There are three things you have 
to show us. One is you are suffering irreparable damage. 

Where is ‘the irreparable damage? The man 
can tell you in dollars and cents what he is up to. 


MR. FINLEY: He can to a certain extent, but 


SOUTHERN DISTKICT COURT REPORTERS. U.S. COURTHOUSE 


20 


21 


2A 


25 


if 
| 
} 
i 
| 
i 


Sesdiecineliediaieadi hdededeiadthteatnaadiadrerndieineiaiiiatedaasaanienmmeenmetinneeainaneaiatal 
ee ee 


286A 
jwb [13u] 


this is -- 

THE COURT: I am going to charge the jury on 
what he said on his damages. 

MR. FINLEY; I heard his testimony and I 
believe that the witness was absolutely candid, but I also 
think it is fair to observe that here is a fledgling 
company, that they haven't even had a chance to get out, 
haven't had a chance to be published, haven't had a chance 
to have advertising copy inserted which would permit them 
to establish what their position in the induscry is. 

THE COURT: Damages are fixed continuously by 
juries, fixed for pain and sufferina, fixed for all kinds 
of wierd things, fixed for cancer phobia, fixed for almost 
anything you can think of. And as long as they are ascer- 
tainable, they are not irreparable, and I am sure the tele- 
phone company can pay any damages assessed by any jury in 
this District. 

MR. FINLEY: Just go right back up to Albany 
and get an approval on it in next year's budget. 

Your Honor, as I said to the Court earlier, 

I am trying to be absolutely candid, their intention and 
their desire is not to work a harm on the public and not to 
work a harm, however they construe it to be, against the 


telephone company by suppressing or preventing the publica- 
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2 tion in the disrectories. 

3 | THE COURT: Yes, but you would have to satisfy 

4 | them on that because as far as I am concerned I am only 

5 facing the law in the case and if they want to go along 

6 } with you on this reasoning and say all right,we will take 

7 | this ad, well and good, they can do it tonight. 

. | MR. FINLEY: I have asked them that and they 

| arbitrarily said no, no, no. 

| 

os THE COURT: It isn't arbitrary. It is a policy 

1} | they are adopting, thinking whenever you put ads like this 

es | in this kind of communication, it brings thoughts to the 

” | minds of people which in their opinion interferes with 

4 | the public's privacy and that the first thing you know, 

l 

S| although these fellows may be 100 per cent legitimate and 
they are willing to accept that, there are some that will 
not. 

18 Then you have a situation, how can they make 

19 | fish out of one and fowl out of another by saying to the on 

20 fellow, we will take your ad because it is legitimate, but | 

21 not the other, because you may be like the other -- 

ed MR. FINLEY: Your Honor, I would much prefer | 

a | to state that I believe -- although I am not an expert in 

si gauging it -- there might be harm by publishing in the 

25 | | 


directories the palintif f wishes to have his ad placed in. 
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also at the same time I must say that a reasonable 


could not possibly conceive of adequacy of motivation 


for prevention of its ad if this court were to say “New 
York Telephone Company, take the man's ad, put it in there, 
you have no study, no empirical basis, not a shred of 


anything." 


THE COURT: But you have the burden. ~ You 
are coming in and now you want to reverse the burden. No, 
that is not the way it runs. Unfortunately sympathet- 


ically I am inclined to go along with the feeling that they 


should be allowed to do this, but then I would be passing 
judgment on something which I have no particular knowledge 
of, and which the company apparently does have, some prior 
history of these things and even the article you say they 
were stupid to cite indicates there are people they see 
something which says we will debug your phone, immediately 
think well, maybe they can bug one for us. I don't know 


if you are wrong or right, but that is not the issue here. 


The issue is you have got to prove those three things and 


one of the elements is the damages. | 


You can't do it because damages are not 


irreparable here according to your own plaintiff's testimon ‘ 


petitioner's testimony. 


MR. FINLEY: Concededly the receipt of income 
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is quite a different animal from the damage to real propert 


and we have been getting away from that in this State. 


THE COURT: The jury can ascertain it with 
proper instruction here. 

MR. FINLEY: Again, your Honor, I wauld move 
that this Court has it precisely within its power and within 
the framework -- 

THE COURT: I can only tell you that I will 
read your papers, reflect on it. I am only giving you my 
off the cuff opinion at this time. I don't even know 
myself what I will end up with at this time, but I will 
know tomorrow. 


MR. FINLEY: May IT ask the Court's indulaence 


ed tee ae fre Od 


with respect to the second -- well, with respect to the 
substance of the complaint. I haven't had anything like 
an adequate period of time to prepare a memorandum. May 

I submit one? 

THE COURT: The defendants didn't bring this 
action and even though you are personally at a loss here 
because of something that you had nothing to do with, and 
somebody else prepared, and you came in with, that is 
unfortunate, but what is the request you are making of 
the Court? 


MR. FINLEY: That I be permitted to provide 
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the Court with some law in connection with the second 


and third causes of action because the question was raised 


earlier about the instrumentality of the telephone company 


under the 1963 claim, and I certainly would like to be 


| 
able to address myself to that and to the pendant jurisdic- 


tion claim, 
MR. WALSH: Your Honor, I have no intention 


of interrupting anybody. The complaint alleges those 


complaints. The complaint was lodged Tuesday. I have had 


a lousy week, as I am sure all counsel in this case have 


had, but I had this complaint and had to deal with it. 
THE COURT: I will give both sides until tomorrdw 


at four o'clock to submit anything you want to submit. As 


soon as I get the papers, I will read them and then I will 
make a judgment which probably won't be until Wednesday 
morning. 


Thank you, gentlemen. 


MR. FINLEY: I have nothing further. 


MR. WALSH: Thank you, your Honor. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


SOc RV Bei Ae MOB EAE ws 


4 291A 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TREIBWASSER & KATZ, a partnership 
consisting of JONAH TRIEBWASSER and 
WILLIAM KATZ, AFFIDAVIT OF 
TRANSCRIPT CORRFCTIONS 
Plaintiff, 


- against - 76 Civ 770 
(JMC) 
AMERICAN TELEPHONE & TELEGRAPH 
COMPANY, NEW YORK TELEPHONE COMPANY 
and REUBEN H. DONNELLEY CORPORATION, 


| 
| Defendants. 


| 

H 

| STATE OF NEW YORK ) 
COUNTY OF NEW YORK ). 3s. 


PATRICK F, WALSH, being duly sworn, deposes and Says 


that he makes the following corrections to the transcript of 


hearing held February 23, 1976, in the within matter, all of 


which involve only statements made by him at such hearing: 


| Page Line Now Reads . Should Read 

i 16 10 Cashley Ashley 

Ia 12 dealing for a deal with the 
17 20 appendant a pendent 
1? Ze basically baseless 

7 24 merits motion 

19 21 McLean today Medina 

| 20 i evidence effort 
| similar .  S8imple 
20 20 abided applied 
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Page Line 
21 4 
21 7 
21 19 
22 7 
| 22 21 
la 25 
23 1 
noe 
| 23 8 
23 11 
| 24 18 
25 4 
| 26 7 
28 2 
28 4 
| 28 5 
31 21 
| 33 8 
33 21 
i " 
33 22 
| 33 25 


Now Reads 4 
debugging 
guys 

In that 
983 

don't say 
innocuous 
case of looking 
don't you 
policy 
public 

so far 
system 
advertise 
legal 

did it 
sentence 


leaders 
required an 


against 
of 


monopoly 


competing 
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Should Read 

debugging business 

ads 

That 

1983 

don't accept ads which say 
controversial 

case Of an ad about looki- 
we won't 

text 

publish 

ads for 

sense 

install 

illegal 

died 


sentence on eavesdroppins 
° ° / 

convictions 

readers 


so require, in 


again 
on 


monopoly issue 


competing for such businec- 


Line 
a 
8 


11 
14 
16 


19 


15 


Shoul u ld ® : sad 


ad by us in 


Papers to its moving 


called to inquire 


kind occurred 


New York company or other 


ficticious If I may use a 


telephone equipment and 


competitors competitiors to exclude the- 


competition that is competition, that 


On the listings In the allegations 


sanctity and Sanctity of 


of our company, and and our company's and 


AT & T's concern 


federal claims 


a‘ter an ad 


Now Reads 
services 


you just list 


brought 


Explained 
position 
Suggest to 
situation 
you 

want it to 
events 
improvidently 
Suopoena 


New York 


Should Read 
standards 


you can just be listed 
under Funeral Directors 


sought 

we explained 
condition 
instruct 


claim 


we 


not let it 

event 

improvidently granted 
identical supoena 


American 


Hereto arnexed is a copy of the hearing transcript in 
question with each of the aforesaid corrections shown at the 
appropriate page and line. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TRIEBWASSER AND KATZ, a Partnership 
consisting of JONAH TRIEBWASSER and 
WILLIAM KATZ, 

Plaintiff, 

-against- 

AMERICAN TELEPHONE AND TELEGRAPH 
COMPANY. NEW YORK TELEPHONE COMPANY 
and REUBEN H. DONNELLY CORPORATION, 


Defendants. 


CANNELIA, D.J.: 

PiaAintiift’s motion for a preliminary injunc- 
tion is granted. 

The defendants are enjoined from refusing to 
accept plaintiff's advertisement (attached as Exhibit A 
to the Complaint) for publication in the Yellow Pages 
on the ground that it does not comply with the internal 
operating procedures attached as Exhibit C to the 
Complaint. 

This matter will be set down for trial at the 
earliest date which is mutually convenient to the parties. 


The plaintiff shall post a bond in the amount 


of $10,000 by 5:00 P.M., February 26, 1976. 
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The Court will not grant a stay pending 


appeal. 


Findings of fact and conclusions of law as 
required by Rule 52(a) of the Federal Rules of Civil 


Procedure will be filed shortly. 


SO CRDERED. 


Wh Crna 
JOHN M. CANNELLA 


United States District Judge 


Dated: New York, N.Y. 
February 25, 1976. 


: Casto ULSTRIC’ COUNT 
iit DISTRICT OF NEW YORK 


atic SWASSER & KATZ, a Partaershlp APAENOZO 
consilating of JOHAN TRIZBWASSER ORDER 
and WILLIAM RA?RZ, 


Plaiatiffs, 


-~againse- 
ao Cle. 770 
AAARICAN TELEPHONZ & TELEGRAPH (JMC) 
COAPANY, HEW YORK TELEPHONE COMPANY 
And ROUBEN UW. DONNZLLEY CORPORATION, 
Defendants. 


a i a a a a ee ee er en ee ek 
CAIISLEA, DoS. : 
wae Court's order dated Pebruary 25, 1975 ia 

amended 

ie amount of the bond to be posted by the 

laintit? ia reducad froa 410,900 to $5,599, and the 

daadline for the poating of that bond is axtenied frarr 

February 25tna until 3:99 P.4. Pabruary 27, 

Dond in the anount of $5,939 is not rosced by 
thal time, the preliminary injunction previously granted 
wlll automatically be dissolved 


30 ORDGRED. 


JO0nN 4. CANSZLLA, — 


cated: ila’ York, ids ¥. 
Pebruary 25, 1976 
4.39 PVH. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TRIEBWASSER & KATZ, a Partnership : 
consisting of JONAH TRIEBWASSER OPINION 
and WILLIAM KATZ, 
Plaintiffs, 

-~against- 
AMERICAN TELEPHONE & TELEGRAPH 
COMPANY, NEW YORK TELEPHONE COMPANY 
and REUBEN H. DONNELLEY CORPORATION, 


Defendants. 


CANNELLA, D.Jd.: 

Plaintiff's motion for a preliminary injunction 
is granted. The defendants are enjoined from enforcing 
the policy of the New York Telephone Company ("N.Y. 
Telco") embodied in the document attached as Exhibit C to 
plaintiff's complaint te the extent that such enforcement 
requires the defendants to refuse to publish plaintiff's 
advertisement, attached as Exhibit A to their complaint, 


in the Yellow Pages. 


FACTS 


The plaintiff in this casc, Triebwasser and 


Katz, a partnership which was recently formed to engage in 


the business of a licensed private investigator, attempted 


t 


to place an advertisement in the Yellow Pages for the 
County of Queens which included the phrase “we can de- 
tect and remove unwanted and illegal electronic listen- 
ing devices from your telephone, home or office." They 
were informed by representatives of the New York Tele- 
Phone Company (the owner and publisher of the Yellow 
Pages) and of Reuben H. Donnélley Corporation (N.Y. 
Telco's sales agent for Purposes of soliciting advertise- 


ments to be placed in the Yellow Pages) that the above 


advertisement was unacceptable in that it conflicted with 


N.¥. Telco's internal standards and practices governing 


the acceptability of ads for the Y. ilow Pages. In televant 


Part, these internal standards provide: 


"ELECTRONIC", "BOECTRIC™, "MODERN", AND 
SIMILAR AMBIGUOUS WORDS OR STATEMENTS 


The use of ambiguous phrases such as "Electronic", 
"Electric", "Electro", "Electronic Equipment", 
“Modern Aids", "Latest Devices", "Scientific 
Methods", "Technical Equipment", "Secret Equip- 
ment" may imply, and could readily be understood 
by directory users to imply that wiretapping, 
bugging, eavesdropping or debugging equipment is 
employed or is available. 


Consequently, these words or phrases may not be 
used in copy unless they are qualified with addi- 
tional, Specific descriptive information that 
Clearly discloses that a purpose other then [sic} 
wiretapping, bucying, Cavesdropping or debugging 
is being advertised. 


On February 17, 1976, the plaintiffs moved 
by way of order to show cause for a temporary restraining 
Order and preliminary injunction. After a hearing before 
Judge Tengey, a temporary restraining order was issued 
which required the defendants to make a quarter of a 


page available in the Queens Yellow Pages for the plain- 


tiff's ad with the understanding that if the preliminary 


injunction was denied the plaintiffs would nonetheless 
insert their ad, but that it would appear without the 
offensive language. 

At the hearing on the preliminary injunction 
the plaintiffsoffered proof to substantiate their claims 
that the defer " actions were violative of the first 
amendment rights of the plaintiffs, and were unlawful 


under 15.U.S.C. § 1 and § 2. 


THE LAW 
it iS well settled in this circuit, that a 
preliminary injunction will issue "only upon a clear show- 
ing of eithor (1) probable success on the merits and 
possible irreparable injury, Or (2) sufficiently serious 
questions going to the merits to make them a fair ground 


for litigation and a balance of hardships tipping decidedly 


toward the party requesting preliminary relicf." Sonesta 


Int'l Hotels Corp. v. Wellington 

247, 250 (2 Cir. 1973). Accord, 

Cement Co. v. Cargill, Lae) (498 P. 2e (2.-CiF.) 
cert. denied, 419 U.S. (1974); Gulf & Western 
Industries, Inc. v. The Great Atlantic & Pacific Tea Co., 
476 F.2d.687,. 692-92 (2 cir. 1973). 

The Court finds that the Plaintiffs have sat- 
isfied the above standard in that their claim under 
Section 1 of the Sherman Act raises very serious 
questions going to the merits and the balance of hardships 
tips decidedly in plaintiffs" favor. 

Under Section 1 of the Act conspiracies in 
restraint of trade are itis The facts before the 


Court indicate the existence of an intracorporate conspir- 


acy which unreasonably interferes with competition in the 


field of electronic debugging. 


poe Rotate Donepiracy 
second Circuit has stated, Section 1 of 
the Sherman Act “is directed only at joint action. Ford 
Motor Co. v. Webster's Auto Sales, Inc., 361 F.24 874, 
S70 {ist Cir. 3966), It docs not prohibit independent 


business actions and eCCLsSions. | 2). 3 Fundamental then 


to any § 1 cl. is e finding of an agreement, express 
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Or otherwise between two or more persons." Modern Home 
Institute, Inc. v. Hartford Accident §& Indemnity Co., 
S13 F.2d 102,:168-09 (2d Cir, 1975). In the instant 
case, the joint action which is allegedly violative of 
the Sherman Act is the policy of refusing to accept ads 


regarding debugging adopted by the American Telephone 


& Telegraph Company ("A.T.&T.") and followed by N.Y. 


Telco as well as most, if not all, of its other sub- 
Sidiaries. 
In United States v. Yellow Cab Co., 332 
ai8, 227 €1947). the Supreme Court held that 
The test of illegality under the Act is the 
presence or absence of an unreasonable re- 
Straint on interstate commerce. Such a 
restraint may result as readily from a con- 
Spiracy among those whe are affiliated or 
integrated under common ownership as from 
a conspiracy among those who are otherwise 
independent . ... The corporate inter- 
relationships of the conspirators, in other 


words, are not determinntive of the appli- 
cability of the Sherman Act. 


While the precise contours of the intracorporate 
conspiracy doctrine are unclear, the Supreme Court has held 
that a parent and its wholly owned subsidiary can conspire. 
Perma Life Mufflers, Inc. v. International Farts Corp,, 392 

141-42 (1968). In the instant case the evidence 
regarding the establishment of the no~debugging ads policy 
"is sufficient to portray a plurality of actors con- 


certiny their cfforts 


toward a common end." George R. Whitten, CEs gf) SHC. Vs 
Paddock Pool Bldg., Inc., 508 F.2d 547, 557 (lst Cir. 
1974). 

The affidavit of James FR. Bennett, N.Y. 
Telco's Directory Supervisor-Field Operations, states 
that "A.T.& T. does not control Telco policy regarding 
the publication of Telco classified directories." While 
A.T.& T. does not "control" the policies of its sub- 
Sidiaries as regards the publication of classified 
directories, its influence is strongly felt. Mr. Bennett 
himself, was "frankly surprised" {Affidavit at 17) when 
plaintiffs brought it to his attention that the classi- 
fied directories of the Chesapeake & Potomac Telephone 


Co. as weli as that of the Michigan Bell Telephone 


Company contained ads for debugging services. As 


Mr. Bennett's affidavit goes on to explain, however, 
these ads were the result of errors of oversight on the 
part of the telephone companies and according to the 
policy of both, will not appear in future directories. 
More to the point was the testimony of Willian 
Caming, a member of heh Tae S Legal Department, before 
the National Wiretap Commission. Mr. Caming's prepared 


Statement included the following comments: 


For more than three decades, it has 
been B11 System policy to refuse to accept 
in the Yellow Pages of its telephone direc- 
torics advertisements by private detective 
agencies and others, stating or implying 
that the services being offered include the 
use of wiretapping. . . . This standard, 
adopted by all Bell System Companies, was 
interpreted from the outset to make equally 
unacceptable so-called debugging advertising 
(i.e., advertising stating or implying elec- 
tronic devices or services will be provided 
for the detection and removal of wiretaps 
and eavesdropping "bugs"), on the theory 
that those who can debug also possess the 
capability to bug and wiretap. 


Exhibit A to Answering Affidavit of William Katz at 863. 


See also id.at 843-44. In response to a question asking 


Mr. Caming to clarify the meaning of the phrase "Bell 


System Policy", Mr. Caming stated: 


MR. CAMING: Generally speaking, in the 
area of security matters, the policy of the 
Bell System is set by the American Telephone 
& Telegraph Company after appropriate review 
and concurrence by the associated companies. 


For example, by way of graphic example, 
when Title III was enacted, we required pro- 
cedures with respect to how to handle court- 
ordered wiretap requests. The initial pro- 
cedures were prepared and carefully reviewed 
at ATOT [sic] and approved up to our highest 
levels of management. They were then pre- 
sented to the presidents of each company at a 
joint conference, or I guess in this case they 
were sent €o them after the conference. . And 
their comments were invited and any suggested 
changes. 


They were received and reviewed, and then 
the final document was established, and it was 


a a 


sent out as Bell System policy. 


In the last analysis, ATOT [sic) 

establishes the policy in conjunction with 

its associated companies and bears the 
responsibility for it. 


MR. FELDMAN: And does that mean that 
ATOT [sic] has enforcement power? 


MR. CAHING: In the sense that all 

the companies of the Bell System are con- 
mitted to the strongest possible protection 
of privacy of communication, there has not 
been any need for enforcement of policy. 

I might say, parenthetically, that in all 
but two companies we have the whole con- 
trolling interest stockwise, and in those 
two companies we have a very substantial 
shareholder interest. 


In light of the above, the Court finds that 


the plaintiff has raised serious questions going to the 


merits regarding the existence of a conspiracy between 


A.T.& T., N.¥. Teleco and the other companies in the Bell 
System. Mr. Caming's testimony stresses the fact that 
While A.7.& T. sets the initial policy, each subsidiary 
is free to accept or reject it. Viewed from this per- 
Spective, the subsidiaries clearly constitute independent 


® 
entities capable of COnSspiring with A.T.& 7. 


* The fact that none of the co-conspirators compete with 
One another, in no way precludes a finding of conspiracy. 
Battle v Liberty National Life Ins. CO., 493 F,20 29. 44 
[Sth Cir, 1974). 
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B. Unrcasonable Restraint of Trade 


At the outset it must be recognized that the 
challenged practices relate solely to the defendants' 
actions in publishing classified directories. This case 
does not involve the highly regulated area of providing 
telephone services to the public, rather, it involves 
the completely unregulated activity of publishing classi- 
fied directories. As Mr. Bennett of N.Y. Telco put it, 
"in its publication of Yellow Pages directories, Telco 


is essentially involved in a private enterprise publi- 


cation activity." (Bennett Affidavit at 3). This enter- 
prise is undertaken at great cost (the Manhattan Yellow 
Pages alone cost $7,568,000 to roduce) and provides 

g ' 


“laletual and anticipated revenues to New York Telephone 


Company {which} . ... substantially exceed the costs of 
publication." (Bennett Affidavit at 5). “- 


Having concluded that there was a conspiracy 
involving A.T.& T. and its subsidiaries, the question 
becomes whether or not the policy regarding debugging 
advertisements which resulted from that conspiracy is an 
unreasonable restraint on trade. In determining whether 
a given restraint is unreasonable, the guidelines set out 


by Mr. Justice Brandeis in Chicago Board of Trade y. United 


States, 246 U.S. 231, 236 (1918) give meaning to the 


In 


restraint in question is 
its probable consequence 


debugging service indus 


"rule of reason". 


‘empting to apply the above, 
by the somewhat barren 
plaintiffs. 
adduced tc convince this 


tions going to the merits 


(T}he legality of an agreement or regula- 
tion cannot be determined by so simple a 
test, as whether it restrains competition. 
Every agreement concerning trade, every 
regulation of trade, restrains. To bind, 
to res‘rain, is of their very essence. 

The true test of legality is whether the 
restraint imposed is such as merely regu- 
lates and perhaps thereby promotes compe- 
tition or whether it is such as may Suppress 
or even destroy competition. To determine 
that question the court must ordinarily con- 
sider the facts peculiar to the business to 
which the restraint is applied; ts condi- 
tion before and after the restraint was 
imposed; the nature of the restraint and its 
effect, actual or probable. The history of 
the restraint, the evil believed to exist, 

the reason for adopting the particular remedy, 
the purpose or end sougnt to be attained, are 
all relevant facts. This is not because a 
good intention will Save an otherwise objec- 
tionable regulation or the reverse; but be- 
cause knowledge of intent may help the court 
to interpret facts and to predict conse- 


quences. 


factual record produced by the 
Nevertheless, sufficient facts have been 
Court that there are serious 


s on the issue of whether the 


try in the metropolitan area. 


~10- 


the Court is hampered 


ques- 


unreasonable in that its goal and 


js to restrain competition in the 
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This is one of the rare antitrust cases 
wherein the qucstion of the defendants' intent need not 
be inferred, but is established by the words of the 
defendants themselves. As Mr. Caming explained in his 
testimony before the National Wiretap Commission, the 
no-debujging ads policy had its genesis in the belief 
that those who are capable of debugging are also capable 
of bugging, and that in order to prevent bugging it was 
necessary to refuse to accept a ads dealing with de- 
bugging services. Stated another way, in an attenpt to 
make it as difficult as possible for the public to find 
individuals who would eee in Bugging, A:Ti& T, 
decided and N.Y. Telco agreed that it was necessary to 
make it as difficult as possible for the public to find 
amcividuals sho would engage in Gebugging. To utilize 
the terms "motive" and "intent"; the defendants’ motive 
was to protect the public from bugging but bheis intent 
was to restrain the public, to the best of their ability, 
from contacting debuggers. such an intent is, of course, 
anti-competitive. While there are no facts before this 
Court. indicating that A.T.& T. and its subsidiaries are 
attempting to restrain the debugging industry so that 
they themselves can control it, the lack of a predatory 
motive cannot negate the fact that the restraint is 


intended to and does in fact Suppress competition. 


-2)- 


As to the precise impact of the no-debugging 
ads policy, plaintiffs’ proof is at best scant. Nonc- 
theless, the testimony of William Katz indicated that 
the firm of Dektor Counterintelligence & Security Inc. 
of Springfield, Virginia, which does have an ad in the 
Northern Virginia Yellow Pages for 1975 indicating that 


the firm provides "telephone security systems" and 


"countermeasure surveys and inspection", obtains approx- 


imately 603 of its debugging business from their ad in 
the Yellow Pages (Answering and Supplemental Affidavit 
Of William Kate at 8). Additionally, Mr. Katz's testi- 
mony and affidavit indicate that the F.B.I., the Chamber 
of Commerce, the New York Police Department and New York 
Telephone itself, all refer callers inquiring about 


the Yellow Pages or New York 


While the proof in this case may eventually 
disclose that numerous individuals seeking debugging 
services somehow find private companies ready, Willing 
and able to perform the service, the Court nonetheless 
believes that the probable conscquences of defendants’ 
policy is that many individuals seeking private debugging 
services end up using N.Y. Telco as a Fesult of the 


difficulty encountered in finding other companies capable 


of performing the service. 

Finally, this Court finds that the defendants 
have made no showing that the restraint imposed does not 
exceed "the limits reasonably necessary" to accomplish 
their avowed end. United States vy. Arnold, Schwinn & 
Co., 388 U.S. 365, 380 (1967). This Court need not hold 
the defendants to a least restrictive alternative test 
(see American Motor Inns, Inc. v. Holiday Inns, Inc., 
pel F.2d 1230) 1248-50 (3d Cir, 1975)) in ér€er to find 
that the no-debugging ads policy as a means of con- 
trolling illegal wiretapping paints with too broad a 
brush. 

The Court is satisfied that the above showing 
is sufficient on this motion for a preliminary injunc- 
tion to present serious questions going to the merits 


on the issue of the extent to which the defendants' 


policy restrains and suppresses the debugging business. 


THE BALANCE OF HARDSHIPS 
The balance of the hardships in this case tips 
decidedly in favor ie te may be more apt to say against) 
the plaintiffs. Mr. Katz testified that he and his 
partner had projected that 50 to 60 percent of their 


income would be gencrated by counter-ineasure business 
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(i.e., the detection of electronic devices in the home, 
office and telephone). The exclusion of their ad from 
the Queens Yellow Pages will undoubtedly result in harm 
to their fledgling business, a harm which will be quite 
difficult to compute in terms of money damages. Further, 
Mr. Katz's testimony and affidavit state that the cost 
of advertising in alternative media in order to reach a 
comparable number of potential clients would be pro~ 
hibitive. 

From the defendants’ perspective, the issuance 
of the instant injunction precludes them from enforcing 
a policy which they believe is in the public interest. 
However, the existence of one such ad at this time will 
injure the de 
indicated, it sometimes occurs that as a result of an 
Oversight, ads similar to the plaintiffs’ appear in 
various yellow pages. Additionally, there has been no 
allegation by the defendants that these plaintiffs intend 
to engage in any illegal wiretapping. Finally, if the 
defendants prevail at trial, they will be able to remove 
the offending ad from Yellow Pages next year and thus end 
any harm suffered. From the plaintiffs' perspective, 
however, the impact of exclusion from this year's book 


will be felt not only this year but in each succecding 


~14- 


year in that every client they fail to get means some 
unquantifiable number of other clients they will not 

acquire in the future as a result of referrals or old 
customers returning. 

For all of the above reasons,* the Court 
concludes that the plaintiffs have Clearly shown serious 
questions gcing to the merits which are a fair ground 
for litigation, and a balance of hardships tipping 
decidedly in their favor. 

The foregoing constitute the Court's findings 
of fact and conclusions of law upon plaintiffs' appli- 
cation for a preliminary injunction. ; 

SO ORDERED. | 
Vote Vr Gaerne tbny 

JOHN M. CANNELLA 
United States District Judge 


Dated: New York, N.Y. 
February 26, 1976. 


* In light of the Court's finding on the Section 1 claim, 
Plaintiffs' other claims need not be addressed at this 
time. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TRIEBWASSER & KATZ, a Partnership 
consisting of JONAH TRIEBWASSER 
and WILLIAM KATZ, 


Plaintiffs, 
~against- 
AMERICAN TELEPHONE & TELEGRAPH COMPANY, 


NEW YORK TELEPHONE COMPANY and 
REUBEN H. DONNELLEY CORPORATION, 


Defendants. 


CANNELLA, D.J.: 

The attached affidavit of George Ashley being in com- 
pliance with the dictates of Rule 4(c) of the General Rules of 
the United States District “ourt for the Southern District of 
New York, 

IT IS ORDERED that the firm of Cleary, Gottlieb, Steen 
& Hamilton are substituted for George E. Ashley as attorneys 
for defendant American Telephone & Telegraph Company and the 
Reuben H. Donnelly Corporation, and 

IT IS FURTHER ORDF’ED that the firm of Cleary, Gottlieb, 
Steen & Hamilton are added °s co-counsel with Mr. Ashley for th 
defendant New York Telephor . Company. 

SO ORDERED. 
Datedy, New. York, N.Y. 
wit rhe con 4, |Yp76. 
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UNITED STATES DISTRICT CouRT 
SOUTHERN DISTRICT OF NEW YORK 


TRIEBWASSER AND KATZ, a Partnershiv : 
consisting of JONAH TRIEBWASSEr and 
WILLIAM KATZ, 

NOTICE OF APPEAL 
laintiff, : S 


~against- : 76 Civ. 770 (JMC) 
AMERICAN TELEPHONE AND TELEGRAPH 
COMPANY, NEW YORK TELEPHONE COMPANY 
and REUBEN H. DONNELLY CORPORATION, $ 


Defendants. : 


Notice is hereby given that American Telephone and Telegraph 
Company, New York Telephone Company and Reuben H. Donnelley Corpora- 
tion, the defendants above named, hereby appeal to the United States 
Court of Appeals for the Second Circuit from the order granting 
plaintiff's motion for a Preliminary injunction, entered in this 


action on February 25, 1976 and modified on February 26, 1976. 


Dated: New York, New York 
March 5, 1976 


CLEARY, GOTTLI#3, STEEN & HAMILTON 


\ 
er WAT tsoRe OM. 
ember of the Firm 
One Sta Street Plaza 
New York, New York 10004 

(212) 344-0600 
Attorneys for Defendants 
American Telephone and Telegraph 
Company, New York Telephone Company 
Reuben H. Donnelley Corporation 


At a Stated Term of the United 
States Court of Appeals, in and 
for the Second Circuic, hela at 
the United States Court Hous 
in the City of New York, on 
IX. th day of March, one thou 
nine hundred and sevent 


hee 
sand 
oY BLE. 
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ww hver 


KATZ ’ 


Plaintiffs-Appellees 
t ’ 


-against- 


AMERICAN TELEPHONE « TELEGRAPH 
COMPANY, NEW YORK T TELEPHONE COMPANY 
and REUBEN H, DONNELLEY CORPORATION, 


Defendants-—Appellants. 


£ 


It 1s hereby ordered that the motion made herein 
counsel for the defendants~appellants dated March 5, 


léave to have an expedited appeal in 


Same hereby is, granted. 


It is further Ordered that: 


1. Appellants' brief and appe served 
filed on or before March 24, 1976: 


brief be served led on or 


Appellants' reply brief be served and filed 
On Or before April 12, 1976; 


4. Oral argument to be had on 


soon thereafter as ordered by this 


Circuit Jpage 


uw 
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